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INSTRUCTION


NUMBER 4100.33


SUBJECT:
Competitive Sourcing Program Procedures

References:  (a)
DoD Instruction 4100.33, “Commercial Activities Program and Procedures,” September 9, 1985 (hereby canceled)

(b)
DoD Directive 4100.15, “Commercial Activities Program,” (new date TBD)

(c)
Office of Management and Budget (OMB) Circular A-76, “Performance of Commercial Activities,” August 4, 1983 (Revised 1999)

(d)
OMB Circular A-76 Revised Supplemental Handbook (RSH), “Performance of Commercial Activities,” March 1996 (Revised 1999) 

(e)
through (v), see Appendix 1

1. REISSUANCE AND PURPOSE

This Instruction:

1.1. Updates policy, procedures, and responsibilities contained in DoD Directive 4100.15
 and OMB Circular A-76
.

1.2. Implements the requirements of OMB Circular A–76 Revised Supplemental Handbook, “Performance of Commercial Activities” (hereafter referred to as the RSH)
.

1.3. Implements the DoD A-76 Costing Manual.

2. APPLICABILITY AND SCOPE

2.1. This Instruction applies to:

2.1.1. The Office of the Secretary of Defense (OSD), the Military Departments, the Defense Agencies, and DoD Field Activities (hereafter referred to collectively as the “DoD Components”).

2.1.2. DoD commercial activities (CA) and contains DoD supplemental procedures to the OMB Circular and the RSH for determining whether CAs should be performed in-house, through an interservice support agreement (ISSA), or under contract by a commercial source.

2.1.3. CAs performed, in whole or in part, by military or DoD civilians paid by or reimbursed from appropriated funds (i.e., excludes foreign nationals) in the United States, its territories and possessions, the District of Columbia, the Commonwealth of Puerto Rico, and overseas.  Hereafter referred to as DoD civilians unless otherwise stated.  (Refer to Appendix 2 for further definition of “DoD civilian”.)

2.1.4. Contracted CAs performed by U.S.-owned firms in the United States, its territories and possessions, the District of Columbia, the Commonwealth of Puerto Rico, and overseas
.

2.1.5. CAs evaluated  through the DoD Strategic Sourcing Program or undergone any other Component efficiency examination.

2.2. This Instruction does not:

2.2.1. Apply when contrary to law, Executive order, treaty, or international agreement.

2.2.2. Apply in times of a declared war or military mobilization.

2.2.3. Contracted CAs performed by non-U.S.-owned firms in the United States, its territories and possessions, the District of Columbia, the Commonwealth of Puerto Rico, and overseas.  Components may convert these contracted CAs to in-house performance based on Component policies and procedures in accordance with applicable statutes.

2.2.4. Apply to inherently governmental functions as defined in DoD Regulation (TBD).

2.2.5. Apply to exempt CAs performed in-house as defined in DoD Regulation (TBD).
2.2.6. Apply to the conduct of research and development (R&D), except for severable CAs that support R&D as defined in DoD Regulation (TBD).
2.2.7. Apply to depot maintenance in accordance with Chapter 146 of 10 U.S.C except for support to depot maintenance..

2.2.8. Mandate compliance for CAs staffed solely with DoD civilians paid by non-appropriated funds.  When installation support functions are consolidated as a business unit for a cost comparison under a single solicitation, a DoD Component may determine that it is more efficient and practical to include all activities in these support functions, including those activities staffed solely with DoD civilian personnel paid by non-appropriated funds.

2.2.9. Mandate compliance for CAs staffed solely with foreign nationals.  It is optional for Components to use this Instruction for conversions to or from CAs staffed solely with foreign nationals.

2.2.10. Justify conversion to contract solely to avoid personnel ceilings or salary limitations.

2.2.11. Provide authority to enter into contracts.

2.2.12. Authorize contracts that establish an employer-employee relationship between the Department of Defense and contractor employees as described in Title 48, Code of Federal Regulations, Part 237.104 (Federal Acquisition Regulation (FAR) 37.104).

2.3. This Instruction does not establish and is not to be construed to create any substantive or procedural basis for anyone to challenge any DoD action or inaction on the basis that such action or inaction was not in accordance with this Instruction, except as specifically set forth in the Administrative Appeal Process (AAP) described in the RSH and this Instruction.

3. DEFINITIONS

Terms used in this Instruction are defined in Appendix 2.

4. POLICY

It is DoD policy to:

4.1. Ensure DoD mission accomplishment.  The implementation of this Instruction provides a resource management tool for commanders and functional managers to efficiently and cost effectively operate their CAs whether contracted or in-house, thereby enhancing the DoD mission objectives of maintaining readiness and sustainability.

4.2. Promote competition.  DoD’s Competitive Sourcing Program is a major pillar of the business strategy for the Department because competition enhances quality, economy, and productivity.  When performance of an in-house CA by a commercial source may be viable, a comparison of the cost of contract and in-house performance shall be performed within a reasonable timeframe to determine the appropriate service provider.  By using this Instruction, DoD commanders and functional managers can make fact-based business decisions to determine the most efficient and cost effective method of performance for their CAs, i.e., in-house or contract/ISSA.
4.3. Rely on the commercial sector.  DoD Components shall rely on commercially available sources to provide commercial products or services, unless in-house performance is justified in accordance with this Instruction.

4.4. Retain inherently governmental functions in-house.  DoD Components shall ensure inherently governmental functions are performed in-house because they are so intimately related to the public interest that they mandate performance only by Government employees, i.e., military or DoD civilian.

4.5. Manage Component Competitive Sourcing Programs.  DoD Components shall ensure that their Competitive Sourcing Programs are managed with the highest level of attention, discipline, professionalism, and integrity and that they are sufficiently resourced.  Senior leadership at all levels of the process is responsible for ensuring that competitions are conducted fairly and openly to allow for an objective outcome.  

4.6. Achieve economy and enhance productivity through competition.  Competition enhances quality, economy, and productivity.  When performance of an in-house CA by a commercial source may be viable, a comparison of the cost of contract and in-house performance shall be performed within a reasonable timeframe to determine the appropriate service provider.  This comparison may be via a standard cost comparison, streamlined cost comparison or direct conversion.  These processes will demonstrate the most cost effective service provider to ensure all decisions will result in less cost than with an incumbent service provider.  

4.7. Perform a cost comparison.  DoD Components shall perform a cost comparison before converting CAs to or from in-house, contract, or non-DoD ISSA performance, unless otherwise permitted in this Instruction.  DoD Components are not permitted to modify, reorganize, divide, or in any way change a CA to circumvent the requirement to perform a cost comparison.

4.8. Compete non-DoD ISSAs in cost comparisons.  DoD Components shall compete CAs when obtaining commercial services from a non-DoD Federal agency.  A non-DoD ISSA is defined as an agreement with a non-DoD Federal agency for commercial services.  

4.9. Share saved resources.  Resource savings generated through the DoD Competitive Sourcing Program shall be retained by DoD Components.  Savings should be used primarily for modernization and to improve readiness, but a portion of the savings should be allocated to incentivize and encourage increased participation by installation commanders and functional managers in the DoD Competitive Sourcing Program
.
4.10. Provide civilian employee assistance.  DoD Components shall make every reasonable effort to provide assistance to civilian employees whose jobs are eliminated due to staff reductions resulting from the DoD Competitive Sourcing Program
.
5. RESPONSIBILITIES

5.1. Responsibilities for implementing the policies and procedures of the DoD Competitive Sourcing Program are prescribed in DoD Directive 4100.15 (reference (b)) and appropriate subparagraphs of this Instruction.

5.2. In issuing this Instruction, DUSD(I) has consulted with unions holding National Consultation rights within the Department of Defense.  DoD Components shall consult with unions holding National Consultation rights when issuing DoD Component-specific instructions that supplement this Instruction in accordance with 5 USC 7106(b)(1
). 

6. GENERAL PROVISIONS

6.1. The RSH provides Federal policy and procedures for determining when competition of services, referred to as commercial activities (CA), is or is not appropriate and, when appropriate, how the competition is to be conducted.  This section aligns with and supplements Part I, Chapter 1, of the RSH.

6.2. Inherently Governmental Activities.  OMB policies and procedures for identifying activities as inherently governmental are discussed in detail in OMB Circular A-76 and the RSH (Part I, Chapter 1, paragraph B., and Appendix 5).  DoD policies and procedures for identifying inherently governmental activities modifies this OMB policy and is contained in the DoD Annual CA Inventory Data Call and DoD Regulation (TBD).  DoD Components shall periodically evaluate the reasons underlying decisions identifying activities as inherently governmental.  Activities that no longer qualify as inherently governmental shall be re-coded as CAs.  Inherently governmental activities shall be coded in a DoD Component’s Annual Commercial Activities Inventory in accordance with DoD’s Annual CA Inventory Data Call guidance and P&R Directive.

6.3. Government Performance of Commercial Activities.

6.3.1. National Defense/Intelligence Security.  OMB Circular A-76 (paragraph 8.b.) requires the Secretary of Defense to establish criteria for determining when Government performance of a CA is required for national defense reasons.  These criteria are defined in the DoD Annual CA Inventory Data Call and the P&R Reg.  The Circular also directs that only the Secretary of Defense or a designee has the authority to exempt CAs for national defense reasons.  It is DoD policy that a CA is exempt from competition if it meets the criteria in the DoD Annual CA Inventory Data Call guidance and in P&R Reg.  Therefore, a CA staffed with military or civilians based on these criteria may be retained in-house without a cost comparison. (Reference RSH, Part 1, Chapter 1, Paragraph C.1.)

6.3.2. Patient Care.  CAs performed at DoD hospitals may be performed in-house in order to maintain the quality of direct patient care as determined by the head of the DoD Component in consultation with the DoD Component's chief medical director.  It is DoD policy that CAs staffed with military or DoD civilians based on these criteria may be retained in-house without a cost comparison if properly coded in the Inventory using the DoD Annual CA Inventory Data Call and P&R Reg.  Any conversions to or from contract/ISSA must be performed in accordance with this Instruction and applicable statutes (e.g., 10 USC § 2461, § 2462, § 2475, and the recurring Annual Appropriation provisions).  (Reference RSH, Part 1, Chapter 1, Paragraph C.2.)

6.3.3. Core Capabilities.  It is DoD policy that core capability is determined based upon DoD’s Annual CA Inventory Data Call guidance and P&R Reg.  Therefore, a CA staffed with military or civilians based on these criteria may be retained in-house without a cost comparison. (Reference RSH, Part 1, Chapter 1, Paragraph C.3.)

6.3.4. Research and Development (R&D) Activities.  OMB Circular A-76, paragraph 7.c.(7), states that the Circular and the RSH do not apply to R&D activities.  Therefore this Instruction does not apply to R&D activities.  However, recurring and severable CAs that support direct R&D are subject to the cost comparison process.  Any conversions to or from contract/ISSA must be performed in accordance with this Instruction and applicable statutes (e.g., 10 USC § 2461, § 2462, § 2475, and the recurring Annual Appropriation provisions.)  (Reference RSH, Part 1, Chapter 1, Paragraph C.4.)

6.3.5. Depot Maintenance Activities.  10 U.S.C. § 2464 prohibits contracting of depot level workload needed to maintain core logistics capability unless SECDEF waives the limitation in accordance with this statute.  Therefore, the RSH and this Instruction do not apply to Depot Maintenance activities unless a SECDEF waiver exists.  However, recurring and severable CAs that support Depot Maintenance are subject to OMB Circular A-76, the RSH, and this Instruction.

6.3.6. Firefighter and Security Guard Activities.  10 U.S.C. § 2465 prohibits DoD from obligating or expending appropriated funds (APF) for the purpose of entering into a contract for the performance of firefighting or security guard functions at any military installation or facility.  Therefore, DoD Components are prohibited from converting in-house firefighter or security guard activities to contract performance.  This prohibition does not apply to a contract (1) to be carried out on a Government-owned but privately-operated installation; (2) to be carried out at a location outside the U.S. (including its commonwealths, territories, and possessions) at which members of the armed forces would have to be used for firefighting and security guard functions at the expense of unit readiness; or (3) existing (or being renewed) as of September 24, 1983.  However, contracted firefighting and security guard activities may be competed in a cost comparison.  Support activities to firefighter and security guard activities do not fall under this prohibition (e.g., routine maintenance and repair of fire equipment, installation of fire prevention equipment, animal control, visitor information services, vehicle impoundment, vehicle registration, and administrative support).

6.3.7. No Satisfactory Commercial Source Available.  A CA may be performed in-house when the DoD Component can demonstrate that no satisfactory commercial source is available.  Before concluding that no satisfactory commercial source is available, the DoD Component shall issue a solicitation to ensure all reasonable efforts have been made to identify available sources.  Determinations about the availability of satisfactory commercial sources shall be made in accordance with OMB Circular A-76 (paragraphs 8.a.(1)-(3)) and DoD Reg (TBD) which provide specific justification standards required to support a determination under this criterion.  However, CAs retained in-house based on this criterion shall implement their Most Efficient Organization (MEO) where a cost comparison determined there was no satisfactory source. (Reference RSH, Part 1, Chapter 1, Paragraph C.5.)

6.3.8. Functions with 10 or Fewer FTE.  DoD components may convert contracted CAs to in-house or ISSA performance without a cost comparison if the work can be performed by 10 or fewer full time equivalent (FTE) DoD civilians if the contracting officer determines that performance is unsatisfactory or that fair and reasonable prices cannot be otherwise obtained.  It is critical that the contracting officer make this decision in consultation with the appropriate functional office.  It is DoD policy that a conversion from contract to in-house is permissible as a direct conversion; however, compliance with 10 U.S.C. §  2462 is required.  10 U.S.C. §  2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted
.

6.3.9. Meet Performance Standard.  The RSH, Part I, Chapter 1, paragraph A.7., allows performance by in-house, contract, or ISSA if a DoD Component demonstrates the CA meets or exceeds generally recognized industry performance and costs standards.  It is DoD policy that prior to any conversions to or from contract based on this criterion, the DoD Component shall obtain prior written DUSD(I) approval.   Any conversions to or from contract/ISSA must be performed in accordance with applicable statutes (e.g., 10 USC § 2461, § 2462, § 2475, and the recurring Annual Appropriation provisions.)  (Reference RSH, Part 1, Chapter 1, Paragraph C.7.)

6.3.10. Lower Cost.  In-house performance of a CA is permitted if a cost comparison (performed in accordance with the RSH and this Instruction) demonstrates that the in-house service provider can operate at lower cost than a contract or ISSA provider can.  (Reference RSH, Part 1, Chapter 1, Paragraph C.8.)

6.4. Contract Performance of Commercial Activities.

6.4.1. Contracted CAs.  A contracted CA will continue under contract unless a cost comparison (performed in accordance with the RSH and this Instruction) determines in-house performance is more efficient and cost effective (except as provided by parts of paragraph 6.3.).  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.  (Reference RSH, Part 1, Chapter 1, Paragraph D.1.)

6.4.2. New requirements.  A new requirement is a newly established need for a product or service.  If this new requirement is commercially available, DoD Components shall obtain this new requirement by a competitively awarded contract unless the new requirement is inherently governmental or commercial exempt (see P&R REG).  A cost comparison shall be performed to justify in-house performance. 10 U.S.C. § 2462 requires that the decision be based on lower costs and that a realistic and fair comparison of costs is conducted.  (Reference RSH, Part 1, Chapter 1, Paragraph D.2.)

6.4.3. Expansions.  An expansion is the modernization, replacement, upgrading, or enlargement of an existing in-house CA or capability.  If the expansion involves a 30% increase in the operating cost of the CA, a 30% increase in the total capital investment to perform the CA, or an increase of 65 FTEs or more to the CA, a cost comparison shall be performed prior to in-house performance.  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.

6.4.3.1. Severable Expansions.  In accordance with the RSH, Part I, Chapter 1, paragraph D.3., severable expansions of existing contracted or ISSA-performed CAs shall be obtained by competitively awarded contract.  A severable expansion of a CA is a piece of the CA that can stand alone for the purposes of a defined acquisition.  If the expansion is less than the thresholds stated in paragraph 6.4.3., the expansion may be performed in-house or competed at the DoD Component’s discretion.  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.

6.4.3.2. Non-severable Expansions.  If the expansion of the CA is not severable, a cost comparison of the entire activity, including the proposed expansion, shall be performed for potential contract performance.  If the expansion is less than the thresholds stated in paragraph 6.4.3., the expansion may be performed in-house.  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.

6.4.4. ISSA.  It is DoD policy that prior to a CA being converted to a non-DoD ISSA, it shall be competed in accordance with the RSH and this Instruction.  Non-DoD Federal agencies may participate in the cost comparison process as an ISSA provider by competing with private sector offerors to determine which offeror (i.e., contract or ISSA) will compete against the in-house offer.  (See paragraph 7.)  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.  (Reference RSH, Part 1, Chapter 1, Paragraph D.4.)

6.4.5. Activities with 10 or Fewer FTEs.  DoD components may convert in-house CAs to contract or ISSA performance without a cost comparison if the work is performed by 10 or fewer full time equivalent (FTE) DoD civilian employees if the contracting officer determines that offerors will provide required levels of service at fair and reasonable prices.  It is critical that the contracting officer make this decision in consultation with the appropriate functional office.  It is DoD policy that a conversion from in-house to contract is permissible as a direct conversion.  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.  (Reference RSH, Part 1, Chapter 1, Paragraph D.5.)

6.4.6. Activities of 11 or More FTEs.  As required by the Annual Defense Appropriations Act, an MEO analysis must be developed and certified to Congress prior to converting an in-house CA performed by 11 or more full time equivalent DoD civilian employees to contract or ISSA performance.  While the RSH (Part I, Chapter 1, paragraph D.6.) allows a conversion to contract/ISSA performance without the benefit of a cost comparison if placement can be made, this statutory requirement takes priority over OMB regulatory requirements.  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.

6.4.7. Activities Performed by the Military.  DoD Components may directly convert in-house CAs performed by military personnel to contract or ISSA without a cost comparison.  If a cost comparison is performed, military may be included in the MEO (no civilian to military conversions shall be permitted) and must be costed in accordance with the DoD A-76 Costing Manual (DoDD 4100.xx-M).  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.  (Reference RSH, Part 1, Chapter 1, Paragraph D.7.)

6.4.8. Preferential Procurement Programs.

6.4.8.1. Under this provision, preferential procurement programs apply to CAs that are either:

6.4.8.1.1. On the procurement list pursuant to Section 2 of the Javits-Wagner-O'Day (JWOD) Act (41 U.S.C. § 47-48c); 

6.4.8.1.2. Planned to be converted to performance by a qualified nonprofit agency for the blind or by a qualified nonprofit agency for other severely handicapped individuals in accordance with the JWOD Act; or 

6.4.8.1.3. Planned to be converted to performance by the following that must be in the SBA’s 8(a) Business Development Program and participating in a particular procurement that is being conducted under the 8(a) program.  Specifically:

6.4.8.1.3.1. An Indian tribe/enterprise (as defined in 25 U.S.C. 450b(e) and in FAR 26.101), or

6.4.8.1.3.2. A Native Hawaiian organization (as defined in 15 U.S.C. Section 637(a)(15)).  

6.4.8.2. If conversion of an in-house CA is planned to one of these preferential procurement firms, compliance with 10 U.S.C. § 2462 is required and either a cost comparison or direct conversion is permissible (refer to the appropriate paragraphs for further information).  For these conversions, the following congressional notifications are not required prior to conversion:  (1) notification and certification in accordance with 10 U.S.C. § 2461 and (2) certification of the MEO to Congress in accordance with the Annual Defense Appropriations Act.

6.4.9. Lower Cost.  Contract or ISSA performance of a CA is permitted if a cost comparison (performed in accordance with the RSH and this Instruction) demonstrates that the contracted CA can operate at lower cost than an in-house provider.  10 U.S.C. § 2462 requires that the conversion be based on lower costs and that a realistic and fair comparison of costs is conducted.

6.5. Cost Comparison Waivers.

6.5.1. A-76 cost comparison waivers can be a useful supplement to the Competitive Sourcing Program.  As permitted by the RSH, DoD supports this approach given sufficient justification based upon qualitative and quantitative considerations.  An A-76 cost comparison waiver permits conversion to or from in-house or contract/ISSA performance without conducting an A-76 cost comparison.  An A-76 cost comparison waiver does not authorize competitions between in-house and contractor/ISSA offers outside of RSH procedures.  A Component’s decision to approve an A-76 waiver represents a sound business judgement based on an conducted business case analysis.  The waiver analysis shall apply to the decision not to conduct an A-76 cost comparison rather than whether a particular proposal is consistent with overall Component goals or objectives
.  During the analytical process leading to a decision of whether to request a cost comparison waiver, DoD Components should solicit the views, comments, and recommendations of the incumbents (e.g., Government employees and their representatives, private sector contractor(s), ISSA providers).  The decision to submit a waiver request is a management determination.  Additionally, an A-76 cost comparison waiver shall apply to the entire A-76 cost comparison process and will not be used to waive specific provisions or cost factors within the A-76 cost comparison process itself.  

6.5.2. DoD procedures for waiving a specific cost comparison in accordance with the waiver procedures of the RSH follow:

6.5.2.1. Waiver Criteria.  In accordance with the RSH, Chapter 1, paragraph E (3)(a)(1) and (2), waivers of A-76 cost comparisons shall be permitted for conversions from or to in-house or contract/ISSA performance only when:

6.5.2.1.1. The conversion will result in a significant financial or service quality improvement and will not reduce significantly the level or quality of competition in the future award or performance of the work, or

6.5.2.1.2. The in-house or contract offer has no reasonable expectation of winning a competition under the A-76 cost comparison process.

6.5.2.2. Compliance with Legislation.  An A-76 cost comparison waiver does not constitute a waiver of applicable statutes.  A-76 cost comparison waivers cannot be used to circumvent statutory requirements.  Before converting an in-house CA to contract/ISSA performance, DoD Components shall comply with applicable statutory requirements such as 10 U.S.C. § 2461 (provides general cost comparison notifications and inventory provisions), 10 U.S.C. § 2462 (requires a realistic and fair cost comparison), 10 U.S.C. § 2467 (provides cost comparison requirements with respect to retirement costs and consultation with Government employees and Congressional notification of cost comparison waivers), and the recurring DoD Annual  Appropriations Act provision (provides MEO requirement provisions), 10 U.S.C. 2475 (requires Congressional notification for consolidation, restructuring or reengineering reducing 50 or more DoD personnel) and any other pertinent laws.

6.5.2.3. Special Considerations.  A-76 cost comparison waivers are granted to DoD for Federal installations scheduled for closure or in cases where functions are designated for termination on specific dates.  Such waivers are not required to meet the requirements in paragraph 6.5.2.1 above.  DoD Components may elect to grant these waivers on a case-by-case basis.

6.5.2.4. Delegation of Waiver Authority.  The A-76 cost comparison waiver approval authority is delegated to the official that a DoD Component has designated to comply with paragraph 9.a. of OMB Circular A-76. 

6.5.2.5. Waiver Submission.  A-76 cost comparison waiver requests shall be submitted in writing to the A-76 cost comparison waiver approval authority (see paragraph 6.5.2.4. above) and include the following information:  (1) the CA(s), location(s), and full-time equivalents (military and civilian) impacted by the waiver request (for multiple locations a breakout by location is required); (2) sufficient justification, supporting analysis, and data; (3) plans for compliance with statutory requirements; and (4) a public affairs plan of action.  The A-76 cost comparison waiver request and approval document serve as the administrative record.  The public affairs plan shall include the timing of appropriate notifications for adversely affected civilian and military employees, union representatives, incumbent contractors, etc., as well as outline how the appropriate DoD, legislative, and local community notifications will be made.

6.5.2.5.1. If the A-76 cost comparison waiver is based on paragraph 6.5.2.1.1. the request shall clearly indicate why the conversion will result in a significant financial or service quality improvement to DoD.  The term “significant” shall be supported by data analysis.  The request also shall describe “how” the level or quality of competition in future awards or performance of the work will not be reduced.  “Significant” is defined as performance improvements or savings (exceeding the minimum differential) that could be achieved by conversion beyond what could be reasonably expected of the reorganization of the in-house organization (vice the existing or baseline organization).  

6.5.2.5.2. If the A-76 cost comparison waiver is based on paragraph 6.5.2.1.2., the request shall include detailed analysis documenting why the incumbent (i.e., in-house or contractor/ISSA) will have no reasonable expectation of winning a competition under the A-76 cost comparison process. 

6.5.2.5.3. A-76 cost comparison waiver requests for a conversion from in-house to contract/ISSA shall include a statement that maximum efforts will be made to assist adversely affected civilian employees in accordance with 5 CFR Part 330 and Part 351.  They shall be offered the Right of First Refusal as required by FAR Part 52.207-3 and provisions for how these employees may appeal the A-76 cost comparison waiver decision (see paragraph 6.5.2.7.).

6.5.2.5.4. A Component’s decision to waive the A-76 cost comparison process shall be based solely upon whether the CA proposed for conversion strictly meets the requirements delineated in the RSH, Chapter 1, paragraph E (3)(a)(1) and (2).  The decision cannot be based on whether the proposal, in general, is consistent with overall Component policies, goals, or objectives, or whether the proposal should be pursued by the Component as a matter of overall sound business judgement.

6.5.2.6. Public Announcement.  Before a public announcement is made of the A-76 cost comparison waiver approval, DoD Components shall make the following announcements in the following order:

6.5.2.6.1. A copy of the A-76 cost comparison waiver request and approval document shall be provided with the notification to DUSD(I) five workdays prior to the requirements listed in paragraphs 6.5.2.6.2. and 6.5.2.6.3.

6.5.2.6.2. Concurrently notify Congress (per 10 U.S.C. § 2461 and any other relevant statute) and directly affected civilian employees and their union representatives as well as any affected military or incumbent contractors.  A copy of the A-76 cost comparison waiver request and the approval document shall be provided to these individuals upon Congressional notification, and they shall be informed of the appeal process at the same time.

6.5.2.6.3. Local community.  An official press release is recommended.

6.5.2.7. Waiver Administrative Appeal Process (WAAP).  A-76 cost comparison waivers are appealable.  The following guidance is provided for addressing these appeals:

6.5.2.7.1. Eligible appellants shall be limited to the Federal employees and their representatives and existing Federal contractors and ISSA providers affected by a decision to waive the A-76 cost comparison process.

6.5.2.7.2. Eligible appellants shall file an appeal during the Public Review Period that begins on the date a copy of the A-76 cost comparison waiver request, approval documents, and supporting documentation are provided to the appellants and ends within 20 calendar days.  The start date for the Public Review Period is Congressional notification date (see paragraph 6.5.2.6.2.).  Appeals shall be submitted by eligible appellants during the Public Review Period to the official who signed the A-76 cost comparison waiver approval document.  This official then provides them to the WAAP Authority who shall determine the outcome of the appeal.

6.5.2.7.3. DoD Components shall appoint a WAAP Authority for the A-76 cost comparison waiver appeal, who shall be two organizational levels above the official who signs the A-76 cost comparison waiver approval document (see paragraph 6.5.2.4.). 

6.5.2.7.4. A-76 cost comparison waiver appeals must:

6.5.2.7.4.1. Address specific questions regarding agency compliance with requirements and procedures of OMB Circular A-76, the RSH, and this Instruction.

6.5.2.7.4.2. Address factual questions regarding the A-76 cost comparison waiver justification. 

6.5.2.7.4.3. Identify specific instances of agency denials of information not otherwise protected by law or regulation.

6.5.2.7.5. The WAAP Authority for the A-76 cost comparison waiver appeal should make a final decision within 30 calendar days from the date of the end of the Public Review Period and provide a copy of the written decision to the appellant(s).  This decision shall provide an explanation of why the appeal is sustained, does not meet the appeal criteria, or why the appeal is denied.  The A-76 cost comparison waiver appeal decision made by the WAAP Authority is final and not subject to further review as provided by the RSH, Part I, Chapter 3, paragraph K.7, and this Instruction.

6.6. Inventory.  DUSD(I) issues an Inventory data call once each year (by early November) with specific instructions and guidance.  The data call instructions and guidance are posted at [http://gravity.lmi.org/ec003/website/web/inventory.htm].  The Inventory derived from the data call serves as the data set used for a variety of purposes including the Department’s response to two annual reporting requirements: 1) the Federal Activities Inventory Reform (FAIR) Act of 1998 and 2) the Annual Report to Congress on Commercial and Industrial Activities (most recently referenced as section 2461(g) of title 10, United States Code).  The Inventory encompasses all Department of Defense manpower authorizations and categorizes these authorizations as either inherently governmental, exempt, or subject to competition.  In addition, the authorizations are categorized by function, location, and organization.  The Inventory includes military (Active and Select Reserve), and DoD APF civilian manpower including Foreign Nationals.  The data call targets a complete inventory with a few exceptions, notably Non-Appropriated Fund (NAF) positions, contract man-year equivalent (CME) positions, and Individuals accounts

.  Inventory data should be relatively consistent in the number of authorizations reported in the corresponding FY’s Defense Manpower Requirements Report (DMRR).

6.7. Review of Documents.

6.7.1. Access to Supporting Documentation.

6.7.1.1. Directly affected civilian employees 
and military personnel may participate in or have their views considered during the development of the PWS and Government Management Plan.  This participation shall be consistent with procurement and conflict of interest requirements.

6.7.1.2. Directly affected civilian employees and military personnel are to be provided a copy of the solicitation and given sufficient time to review and comment before receipt of contractor/ISSA offers.  The date for receipt of contractor/ISSA offers should not be delayed to accommodate receipt of these comments.  It is, recommended that a draft solicitation be used to minimize amendments after a final solicitation is issued.  The private sector offerors shall be given the opportunity to comment as provided by FAR 11.002(c).  These solicitations may be made available electronically.

6.7.2. Appeals of DoD Decisions.

6.7.2.1. A-76 Cost Comparison Waivers.  During the analytical process leading to a decision of whether to request a cost comparison waiver, DoD Components should solicit the views, comments, and recommendations of the incumbents (e.g., Government employees and their representatives, private sector contractor(s), ISSA providers).  The decision to submit a waiver request is a management determination (Paragraph 6.5.).  However, a copy of the A-76 cost comparison waiver request and the approval document shall be provided to eligible appellants upon Congressional notification.  (Refer to paragraph 6.5.)

6.7.2.2. A-76 Cost Comparison Administrative Appeal Process (AAP).  Eligible appellants shall be provided all relevant supporting documentation associated with the cost comparison as defined in Appendix 2.

6.8. Personnel Considerations.

6.8.1. Adversely Affected DoD Civilian Employees.  These are DoD civilians identified for release from their competitive level by DoD (in accordance with 5 CFR 51 and 5 U.S.C. Chapter 35) as a direct result of a decision to convert to contract, ISSA, or MEO performance.

6.8.2. Directly Affected DoD Civilian Employees or Military.  These are DoD civilians or military whose jobs are being competed in the CAs included in the cost comparison or direct conversion.

6.8.3. Right of First Refusal.  DoD civilian employees adversely affected by a decision to convert to contract/ISSA performance shall be provided the right of first refusal for job openings for which they are qualified that are created by the conversion.  DoD civilian employees are defined as permanent, intermittent, terms, temporary, Foreign Nationals that would be adversely affected by a contract decision
.  This “right” is described in FAR 52.207-3, which clause shall be included in solicitations and applies to DoD permanent civilian employees affected by either a cost comparison or direct conversion decision that results in a contract with the private sector (this right does not apply to conversions to an ISSA provider or JWOD providers).

6.8.3.1. FAR 52.207-3, Right of First Refusal, reads as follows:  

(a) The Contractor shall give Government employees who have been or will be adversely affected or separated as a result of award of this contract the right of first refusal for employment openings under the contract in positions for which they are qualified, if that employment is consistent with post-Government employment conflict of interest standards.  (b) Within 10 days after contract award, the Contracting Officer will provide to the Contractor a list of all Government employees who have been or will be adversely affected or separated as a result of award of this contract.  (c) The Contractor shall report to the Contracting Officer the names of individuals identified on the list who are hired within 90 days after contract performance begins.  This report shall be forwarded within 120 days after contract performance begins.

6.8.3.2. The RSH requirement to offer contract employees the Right of First Refusal is tied to Executive Order 12933, “Non-Displacement of Qualified Workers Under Certain Contracts”, October 20, 1994.  This Executive Order did not apply “on military installations (including any fort, camp, post, naval training station, airfield, proving ground, military supply depot, military school, or any similar facility of the Department of Defense).”  However, Executive Order 13204, February 17, 2001 revoked Executive Order 12933.

6.8.4. Assistance to Adversely Affected DoD Civilian Employees.  DoD Components shall make every reasonable effort to place or retrain DoD civilian employees who are adversely affected by a conversion to contract as a result of a cost comparison, streamlined cost comparison, or direct conversion.  This includes:  giving priority consideration for available DoD positions, establishing a reemployment priority list and an effective placement program; paying reasonable costs for retraining and relocation that contribute directly to placement, and coordinating with the Office of Personnel Management to ensure employees have access to placement programs, including the OPM-operated Displaced Employeed Program (DEP) and the Inter-agency Placement Assistance Program (IPAP).

6.8.5. DoD 
Civilian Employee Notification Requirements.

6.8.5.1. At the Beginning of a Competitive Sourcing Initiative.  DoD Components shall ensure that affected DoD civilian employees and their representatives are notified of a management decision to begin a competitive sourcing initiative (e.g., a cost comparison, streamlined cost comparison, or direct conversion).  For cost comparisons where Congressional notification is required, this employee notification shall be made within a reasonable time after the Congressional notification is made.  If Congressional notification is not required, employee notification shall be made prior to public announcement of the cost comparison. Whether or not Congressional notification is required, DoD civilian employees and their representatives affected by a cost comparison or direct conversion shall be notified prior to public announcement 
of the initiative.

6.8.5.2. While a Competitive Sourcing Initiative is In-Progress:  DoD Components shall ensure that affected DoD civilian employees and their representatives are provided the status of the initiative on a monthly basis until the final decision is made.

6.8.5.3. When a Competitive Sourcing Decision is Made.  DoD Components shall ensure that affected DoD civilian employees and their representatives are notified of a tentative and final cost comparison decision within a reasonable period the cost comparison is performed, or when the results of the streamlined cost comparison or direct conversion are known.  For cost comparisons where Congressional notification is required before implementation is permitted, this employee notification shall be made within a reasonable period after Congressional notification is made.  If Congressional notification is not required, employee notification shall be made prior to public announcement of the cost comparison decision.  Whether or not Congressional notification is required, DoD civilian employees and their representatives affected by a cost comparison or direct conversion, shall be notified prior to public announcement of the decision.

6.8.6. Relationship to the Budget.

6.8.6.1. DoD components shall reflect their Competitive Sourcing Program in annual budget submissions 
in accordance with Program Objective Memoranda (POM) Planning Instructions, and the DoD Financial Management Regulation
.  Budget exhibits shall be coordinated through DUSD(I) and OSD(PA&E).

6.8.6.2. OMB has concurred that DoD may retain savings generated through the Competitive Sourcing Program.  Accordingly, DoD Components shall retain resource savings generated through the DoD Competitive Sourcing Program and apply them in accordance with paragraph 4.8.  

6.9. General Guidelines.  The following figure is a general guide to quickly summarize the differing requirements for a Standard Cost Comparison, Streamlined Cost Comparison, and a Direct Conversion as well as other considerations.  Refer to the corresponding paragraphs 8, 9, and 10, respectively, for specific requirements for these types of competitive sourcing initiatives.

Figure 6.1.General Guidelines For Competitive Sourcing Initiatives

TYPE OF COMPETITIVE SOURCING INITIATIVE
Standard Cost Comparison
Streamlined Cost Comparison
Direct Conversion

IF A CA IS PERFORMED BY:



More than 10 DoD civilians 
Required 

(unless conversion is to a preferential procurement program per para 6.4.8.)
Allowed but limited to CAs performed by less than 66 DoD civilians 
Not Allowed (unless conversion is to a preferential procurement program per para 6.4.8. and if cost effective in accordance with 10 U.S.C. § 2462)

More than 10 DoD civilians and any number of:

Military

NAF employees

Foreign Nationals
Required 

(unless conversion is to a preferential procurement program per para 6.4.8.)
Allowed but limited to CAs performed by Less than 66 DoD civilians and any number of military, NAF employees, and/or Foreign Nationals)
Not Allowed (unless conversion is to a preferential procurement program per para 6.4.8. and if cost effective in accordance with 10 U.S.C. § 2462)

Less than 11 DoD civilians 
Allowed
Allowed
Allowed if cost effective in accordance with 10 U.S.C. § 2462

Less than 11 DoD civilians and any number of:

Military

NAF

Foreign Nationals
Allowed
Allowed
Allowed if cost effective in accordance with 10 U.S.C. § 2462

Any number of military OR NAF employees OR

Foreign Nationals
Allowed
Allowed
Allowed if cost effective in accordance with 10 U.S.C. § 2462

If competition is planned for CONVERSION TO a:



Restricted Solicitation:  

Small Business, 

Small Disadvantaged Business, Small Business 8(a), 

HUBZone Set-Asides
Allowed
Allowed
Allowed if cost effective in accordance with 10 U.S.C. § 2462

JWOD Provider

(See para 6.4.8)
Allowed


Not Allowed
Allowed if cost effective in accordance with 10 U.S.C. § 2462

Firms with 51% ownership by an Indian Tribe or Native Hawaiian Organizations

(See para 6.4.8.)
Allowed
Not Allowed
Allowed if cost effective in accordance with 10 U.S.C. § 2462

CONGRESSIONAL CONSIDERATIONS:



Congressional notification prior to public announcement 

(10 U.S.C. § 2461)
Required

more than 50 DoD Civilians
Required

more than 50 DoD Civilians
Not Required 

Congressional notification of final cost comparison decision when converting to contract unless conversion is per para 6.4.8.

(1) 10 U.S.C. § 2461


(2) Annual Defense Appropriations Act 


Required

More than 50 DoD Civilians

More than 10 DoD Civilians 
Required

More than50 DoD Civilians

More than 10 DoD Civilians
Not Required



DoD Components should make Congressional notification of in-house decisions that meet the above thresholds as a courtesy. 



Start Date 
(1) Congressional notification date or Public announcement date when Congressional notification is not required, 

OR 

(2) Formation of the team that will perform the competitive sourcing initiative (which must be within 60 calendar days of the Congressional notification or Public announcement date) 

End Date 
Tentative Cost Comparison Decision Date
Tentative Cost Comparison Decision Date
Tentative Decision Date 

OTHER CONSIDERATIONS:



Government Management Plan Requirements
1. Current Organization Summary

2. MEO 

3. IHCE 

4. Quality Control Plan
, 

5. Assets

6. Transition Plan 

7. TPP, if applicable
1. Summary of and Certification that current organization is the MEO,

2. IHCE

3. Quality Control Plan

4. Transition Plan
1. IHCE

2. Transition Plan



7. INTER-SERVICE SUPPORT AGREEMENT (ISSA) 

7.1. General.

7.1.1. For the purpose of this Instruction, the term “ISSA” is used to refer to support agreements between a DoD Component and a non-DoD Federal agency or state/local governments.  An ISSA is an agreement by which one DoD Component provides support to or receives support from a non-DoD Federal agency, e.g., Veterans Administration, Federal Aviation Administration, General Services Administration, Department of Transportation, Department of Energy, or state/local governments.  

7.1.2. DoD Components are not considered separate agencies; DoD is considered the Agency for purposes of complying with Part I, Chapter 2 of the RSH.  Different policies and procedures apply for support agreements internal to DoD and those external to DoD.  To clarify the difference, when the support agreement is between DoD Components, the term “DoD ISSA” is used in this Instruction.

7.1.3. A DoD Component or Component organization is not permitted to bid as a DoD ISSA in on another DoD organization’s cost comparison.  If a DoD ISSA is desired, a cost benefit analysis in lieu of a cost comparison is performed to justify the DoD ISSA between DoD Components.  This is considered a transfer of work between Components.  However, if the work is a CA it will remain in the FAIR Inventory as a competeable function and should be competed.

7.1.4. DoD Components cannot perform CAs for the private sector unless prior OMB approval is granted or statutory authority exists.

7.1.5. The requirements of the RSH and this Instruction do not apply to ISSAs for inherently governmental activities.  It is DoD policy, however, that inherently governmental workload included in ISSAs must be performed by Government employees, and that ISSAs must specifically stipulate this requirement.

7.1.6. The RSH and this Instruction do not apply to existing ISSAs unless there is a consolidation that includes a conversion to or from contract performance.

7.1.7. DoD Components will not retain, create, or expand internal capacity (e.g., workload) for the purpose of providing new or expanded levels of support services for non-DoD Federal Agencies unless justified by a cost comparison.  For example, if aircraft maintenance workload is reduced at an installation, the DoD Component cannot seek work from outside DoD to retain, create, or expand capacity for the aircraft maintenance function.

7.1.8. A cost comparison is not required when executing a  DoD ISSA unless the agreement would result in a conversion to or from contract performance.

7.1.9. A non-DoD Federal agency interested in performing a DoD CA, may request a DoD Component to conduct a cost comparison for which the non-DoD Federal Agency would compete in the cost comparison.  It is at the DoD Component’s discretion whether or not a cost comparison should be performed.  For example, GSA requests a DoD Component to perform a cost comparison on building maintenance so GSA can compete for the work with private sector and in-house offers. 

7.1.10. If a DoD Component is currently obtaining a CA from a non-DoD Federal Agency, the DoD Component may, with proper notification, terminate that relationship and convert directly to contract performance without a cost comparison.  The DoD Component cannot perform this work in-house until a cost comparison justifies in-house performance.  Conversely, if a non-DoD Federal agency is currently obtaining a service from the DoD Component, the non-DoD Federal agency may, with proper notification, terminate that relationship and convert directly to contract performance without a cost comparison. 

7.2. Specifics.

7.2.1. Prior to converting an in-house CA to an ISSA, it shall be competed in accordance with the RSH and this Instruction.

7.2.1.1. The RSH requires that a DoD Component perform an IR on an ISSA offer prior to the receipt of contractor offers and prohibits delaying receipt of contractor offers or contract award in order to receive ISSA offers.  Therefore, an ISSA offer must be provided to the DoD Component in sufficient time to perform the IR.  The IRO who certifies the ISSA offer cannot be the same IRO that certifies the IHCE.  It is the responsibility of the ISSA offeror to make the IR arrangements with the DoD Component and to reimburse the DoD Component for conducting the IR.

7.2.1.2. The ISSA offer must submit a Management Plan including a cost estimate, and a certification that its price or reimbursable rate is calculated in accordance with Part II of the RSH. 

7.2.2. Under no condition, shall DoD Components cancel or otherwise delay receipt of contract offers, the cost comparison tentative decision, or contract award in order to permit an ISSA to submit an offer.

7.2.3. The Source Selection Authority (SSA) evaluates the ISSA and contract offers in accordance with the FAR.  The SSA may accept or reject the ISSA offer as technically qualified or unqualified, as appropriate.  A rejection of the ISSA offer as technically unqualified is not appealable under the AAP.  Prospective ISSA offers that are technically acceptable will compete among the private sector offers first to determine if an ISSA offer will compete with the in-house offer. 

7.2.4. The cost comparison between the selected contractor or ISSA offer and the in-house offer is performed.

7.2.5. ISSA offerors may appeal a cost comparison decision in accordance with the RSH and Paragraph 8.11.
8. STANDARD COST COMPARISON

8.1. General.  This section provides DOD policy and procedures for determining the efficiency and cost effectiveness of competing in-house or contracted CAs.  To determine whether a standard cost comparison, streamlined cost comparison, or direct conversion can be performed, refer to Figure 6.1.  The standard cost comparison uses the following approach
:

Figure 8.1.
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8.1.1. Centralized Management.  DoD Components are encouraged to use centralized management techniques when performing cost comparisons.  This includes a centralized management approach to packaging and having teams that are skilled in performing various aspects of a cost comparison (e.g., PWS development, MEO development, in-house cost estimate preparation, acquisition, independent review) that are responsible for assisting in these areas on a regular basis so they can benefit from lessons learned and best practices.  The benefits to DoD Components of a centralized management approach include (1) leveraging experience to improve Competitive Sourcing Programs by facilitating incorporation of real world experiences into Component policies and execution strategies, (2) enhancing workforce and industry confidence due to the higher levels of expertise and objectivity these experienced teams can bring to bear on cost comparisons, and (3) developing core groups of skilled A-76 personnel who can incorporate best practices and lessons learned from one cost comparison to the next.  Conversely, the lack of a centralized management approach can cause increased training costs, longer cost comparison completion times, increased risk of making erroneous decisions, and reduced competition and savings.  Centralized management can be implemented at various levels within a Component.  It does not eliminate the requirement to involve employees and their representatives.

8.1.2. Packaging for the Cost Comparison.  

8.1.2.1. Packaging is management’s determination on which CAs are included in the cost comparison, how this will impact competition, and is a key element to the success of the cost comparison.  Decisions on how to package CAs should consider (1) the effect on competition, (2) reduction of duplicative management costs that can be eliminated through optimal packaging, (3) efficiencies in reduced time by, and dollar savings gained from, performing fewer larger cost comparisons versus many smaller cost comparisons, and (4) the impact of post-competition management on commanders.

8.1.2.2. DoD Components determine how to package CAs for competition.  This determination is be accomplished before Congressional notification in order to minimize negative impacts on employees, and to ensure information included in the Congressional notification is as accurate as possible.  For compliance with the recurring DoD Appropriations Act time limits for cost comparisons, packaging determinations are not part of the conduct of the cost comparison.  This is important for several reasons.  

8.1.2.2.1. Components must ensure that a cost comparison announced based on the “reviewable” positions in the FAIR Act Inventory are competed as announced unless these positions are re-evaluated and will be recoded accordingly in accordance with DoD Inventory policy (i.e., other than as a “reviewable” position).  If these positions are re-evaluated but remain reviewable, they are to remain in the cost comparison.  “Local” or “Component” rationale for exclusions are not permitted unless covered by DoD policy.  

8.1.2.2.2. When Components decrease the number of positions that are being competed from the number that was announced, the decision must be made with the realization that it may result in an overstatement of savings projected in the budget.  Therefore, if these decisions are delegated to a lower level than the level responsible for the budget, the DoD Component shall ensure sufficient oversight in order to tie budgetary savings to execution savings.

8.1.2.3. No CA shall be modified, reorganized, divided, or in any way changed for the purpose of circumventing the requirements of the RSH and this Instruction (per 10 U.S.C. § 2461).

8.1.2.4. Cost Comparisons and the Small Business Act Bundling Rule.  Application of the Small Business Act clarifies the impact of bundling when performing an A-76 cost comparison.  Bundling refers to the grouping of requirements performed either in-house or by contract.  The SBA requirement to conduct a cost benefit analysis before bundling these requirements does not apply when performing an A-76 cost comparison; therefore, SBA cannot direct the division of a multi-function cost comparison into separate single-function cost comparisons.  The methodology for the cost comparison process ensures that the Federal Government will derive measurably substantial benefits from the conversion to MEO or contract/ISSA performance.  For example, a cost comparison is performed on a function that includes a mix of requirements performed by both DoD civilians and two or more small business contracts.  The cost comparison on this function may be converted to performance under one contract that is awarded to a large business or to the MEO.  The cost comparison, which includes a 10% conversion differential (or $10M over the performance periods), is the cost benefit analysis.

8.1.2.5. Cost Comparisons when JWOD firms are involved.

8.1.2.5.1. If a decision is made to conduct a cost comparison but to limit competition between the Government and a JWOD firm, the service(s) (i.e., CAs) must be on or added to the JWOD Procurement List before the cost comparison is performed.  

8.1.2.5.1.1. The service(s) must be on or added to the Procurement List at an estimated target price to negate the need for justification and approval and to cover the DoD Component (as the procurement agency) with JWOD authority.  The DoD Component shall contact the regional NISH office who will provide a pre-qualified Community Rehabilitation Program (CRP).  

8.1.2.5.1.2. The DoD Component synopsizes its intent to conduct a cost comparison with JWOD for the specified service(s) and indicates that no solicitation will be issued to industry.  The DoD Component shall partner with JWOD and the CRP to develop the PWS and streamlined contract document.  The DoD Component shall negotiate an estimated fair and reasonable price in partnership with JWOD and the CRP and forward through NIB or NISH to the JWOD Committee.  The Component shall add the requirement to the procurement list and conduct the cost comparison in accordance with this Instruction. 

8.1.2.5.2. If a decision is made to conduct a full and open competition to include a JWOD firm, the firm must compete under the same evaluation and selection criteria as the other contract/ISSA offerors.  

8.1.2.5.3. If a decision is made to compete as a small business set aside, a JWOD firm is ineligible to compete
.

8.1.2.5.4. DoD civilians are not afforded the Right of First Refusal for conversions to JWOD firms.  Every effort should be made to notify the civilians of this situation as early as possible.

8.1.2.6. Cost Comparisons Involving Employee Stock Ownership Plans (ESOP).  If the DoD civilians decide to form an ESOP and compete as an ESOP in a cost comparison, they do not compete as the in-house offeror but as a private sector offeror.  The ESOP offer is treated as a private sector offeror in that it is required to compete in accordance with the FAR and DFARS and competes against all contract/ISSA offerors in the cost comparison to determine which offeror will compete against the MEO.  All negotiations between employees and the Government shall be via a third party corporation or company known as a strategic partner.  

8.1.3. Cost Comparison Timeframes.  

8.1.3.1. OMB Timeframes.  Cost comparisons shall be completed in a timely manner.  The RSH states that completion should be 18 months for a single function cost comparison and 36 months for a multi-function cost comparison.  DoD Components should establish cost comparison milestones to meet these timeframes.  When a DoD Component anticipates not meeting these timeframes, the Component shall submit a written report to OMB through DUSD(I).  This report shall include a description of the problems encountered, remedial actions, status, expected completion date, and assurances documenting how the Component will complete the cost comparison within statutory timeframes.

8.1.3.2. Statutory Timeframes.  A recurring provision in the Annual DoD Appropriations Act specifies that no funds will be available to perform a cost comparison if the cost comparison exceeds a period of 24 months for a single function cost comparisons and 48 months for a multi-function cost comparison.  If DoD Components expend funds conducting a cost comparison using either in-house or consultant support after these statutory timeframes have expired, the Component will be in violation of the Anti-Deficiency Act.  Therefore, cost comparisons that have not reached a tentative decision within the specified statutory timeframes shall be cancelled.  This includes canceling the cost comparison, including the solicitation, and notifying employees and their representatives, as well as any affected offerors, of the cancellation.  If a cost comparison is cancelled to comply with the statutory timeframes, any cost comparison actions including supporting acquisition actions shall be cancelled.  However, canceling the cost comparison does not relieve the Component of competing the functions in the cancelled cost comparison within two years of the cancellation date. 
8.1.3.3. Cost Comparison Start Date.  This is the date that either (1) Congressional notification is made or, if Congressional notification is not required, public announcement  is made or (2) formation of the team that performs the cost comparison which shall be within 60 days of the congressional notification or public announcement date.

8.1.3.4. Cost Comparison End Date.  This is the date that a tentative cost comparison decision is made.

8.1.3.5. Tentative Cost Comparison Decision Date.  This is the date that a tentative decision is made after comparing the cost of in-house performance to the cost of performance by the selected contractor/ISSA.  At this point, the competition is over and only subject to the AAP and GAO bid protest procedures.

8.1.3.6. Final Cost Comparison Decision Date.  This is the date after Public Review Period and, if appeals are received, the AAP and, if GAO bid protests are received, resolution of the GAO decision.

8.1.4. Announcements of Cost Comparisons.

8.1.4.1. Congressional Notification of Intent to Perform a Cost Comparison.  DoD Components cannot begin a cost comparison involving more than 50 DoD civilians until Congressional notification is made in accordance with 10 U.S.C. § 2461.  DoD Components are not required to notify DUSD(I) prior to making a Congressional notification unless it is a politically sensitive notification.

8.1.4.2. Local Public Announcement.  Concurrent with or within a reasonable time after Congressional notification is made, DoD components shall make an official public announcement of a cost comparison.  When Congressional notification is not required, a local public announcement, at a minimum, is required.  This announcement should be made to directly-affected civilian employees and their labor representatives, local Government labor relations specialist(s), directly-affected military personnel, and the local community (as appropriate).  Local public announcements should include a brief explanation of the cost comparison process itself.  It is also advisable that Interservice Support Agreement managers and the chair of the appropriate Joint Interservice Regional Support Group (JIRSG) be notified (as applicable).

8.2. The Cost Comparison Team (CC Team).  This is the team or group of individuals responsible for performing all aspects of the cost comparison process.  DoD Components are encouraged to use a team approach to performing cost comparisons.  The CC Team oversees execution of the cost comparison process and may be at the installation or command level.  Its purpose is to (1) ensure fairness and objectivity during the cost comparison process; (2) ensure that applicable laws, policies, and procedures are followed during the process; and (3) oversee day-to-day execution of the cost comparison.  The CC Team should include functional expertise (i.e., employees from CAs included in the cost comparison) as well as process expertise (e.g., personnel familiar with the A-76 process, contracting, or who are trained in and knowledgeable of the management analysis tools typically used in cost comparisons).  If consultant support is used, they should be integrated as part of the CC Team.  Furthermore, it may be useful to use sub-teams for developing the PWS and MEO.  The PWS team develops a performance based PWS.  The MEO team develops the Government Management Plan; however, this team may be further broken out to focus on specific aspects of the Government Management Plan (i.e., MEO, Transition Plan, IHCE, and, if required the TPP).  Employee representatives shall be permitted to participate in an advisory capacity but cannot be involved in final management decisions.

8.2.1. DoD Components shall set minimum training standards for A-76 cost comparisons for key individuals such as commanders, technicians, contracting officers, source selection authorities, source selection evaluation team members, independent review officials, and administrative appeal authorities/boards, etc.  These minimum standards and key individuals who must meet these standards are to be determined at the discretion of the Component, but such standards and designation of individuals must be determined either: (1) at the Command level or above or (2) by a central A-76 office designated to oversee a Component’s A-76 Program.  

8.2.2. DoD Components shall ensure compliance with procurement restrictions contained in the 41 U.S.C. § 423 and FAR 3.104 when cost comparisons are performed.  

8.2.3. To avoid the appearance of improper business practices, DoD Components shall use with Figures 8.2. and 8.3. as a guide.  However, ethics and standards of conduct rules are fact specific.  Therefore, ethics counselors shall be consulted for advice specifically tailored to individual circumstances. 

8.3. Performance Work Statement (PWS).

8.3.1. General.

8.3.1.1. The term “PWS” is used in this document in order to be consistent with the RSH.  DoD Components are permitted to use any other type of requirements document, e.g., statement of work (SOW), performance requirements document (PRD), technical requirements document (TRD), statement of objective (SOO). 

8.3.1.2. PWSs developed for cost comparisons should be performance based using the principles of Performance Based Services Acquisition (PBSA).  PBSA principles are outlined in the DoD PBSA 
Guide and FAR Subpart 37.6.  DoD Components should write PWSs describing requirements in terms of “what” (e.g., end results or outcomes) without mandating “how” (e.g., process steps or specific tasks) service providers must perform the work.  The goal is to promote new and innovative approaches for how a service provider can accomplish requirements without restricting or inhibiting work approaches with “business-as-usual” practices.  For example, a performance based PWS should not state specific tasks performed by individuals because this describes process steps vice outcomes of the process steps.  DoD Components should avoid or minimize the number regulations cited in a PWS.  If a DoD Component must cite a regulation in a PWS, the specific chapter or paragraph shall be cited rather than the entire regulation.

8.3.1.3. Since a PWS is an acquisition document, it is essential that the contracting office be actively engaged in developing the PWS.  All contracting actions include a requirements document.  The PWS serves that purpose in a cost comparison.  As with any requirements document, functional experts shall ensure the PWS content is accurate, sufficient, and complete to represent the Government’s requirements and contracting officer shall ensure the PWS is clearly written in an acceptable format for release of the solicitation, e.g. determining contractual sufficiency.  This is best accomplished as a partnership where the contracting office is actively involved on an abiding basis to provide assistance in development of the PWS.

8.3.1.4. A PWS shall contain all technical requirements and those requirements, if addressed elsewhere in the solicitation, shall be consistently stated therein.  This includes any required performance levels and standards.  It is critical to use experienced personnel and lessons learned from previously-developed PWSs in developing a PWS.  The objective is to ensure that a PWS includes all relevant information, e.g., services required and standards of performance.  

8.3.1.5. In accordance with the RSH, DoD Components should not use a PWS that inappropriately limits the options available for providing the required product or service or otherwise unnecessarily restricts private sector participation.

8.3.1.6. It is essential that a PWS:

8.3.1.6.1. Be concise and accurate to ensure that the service provider satisfies Government requirements.

8.3.1.6.2. Describe the essential and technical requirements including the standards used to determine if the requirements are met.

8.3.1.6.3. Be geared toward best commercial practices (to the maximum extent practicable) as identified through market research.

8.3.1.6.4. Describe all work in terms of “what” the required service output is rather than “how” the work is to be performed or the number of work hours to be provided, except when deemed essential by the function for safety and/or security reasons.

8.3.1.6.5. Include measurable performance objectives to encourage offerors to develop and institute innovative and cost-effective methods of performing the work.

8.3.1.6.6. Be based on historic and projected workload data (to include surge and other requirements).  However, do not lock PWSs into historic performance levels since this may prevent better solutions for how an offeror may satisfy requirements.

8.3.1.7. As a good management practice, DoD Components should already be collecting workload data, including descriptions of services performed and workload counts in support of their annual budget requirements.  This information is critical in making day-to-day informed decisions concerning required manning levels.  If these data collection systems are not in place already, as soon as it is determined that a cost comparison will take place, impacted CAs should establish such data collection systems in sufficient time that allows for at least 12 months of valid workload data to be available for inclusion in the PWS.

8.3.1.8. Performance metrics will be developed as part of the PWS to ensure outputs support mission requirements and can be measured after the cost comparison is completed.  These metrics provide feedback on performance quality of the selected service provider and ensure missions are being met.  For example, even though a regulation might require that vehicle fleet odometer mileage be recorded and sign out/in logs be completed in a particular manner, the performance based approach is to measure indicators of performance that focus on intended service outputs, such as the availability and operating condition of a vehicle fleet.

8.3.1.9. PWS requirements should be baselined against actual performance during the 12 months prior to announcement of the A-76 cost comparison.  This information describes the performance of the CA based on performance measures (e.g., customer satisfaction, response time, cost per square foot, error rate, frequency) that quantitatively or qualitatively measure the performance of the service(s).  Establishment of a baseline requires performance measures and data that may or may not already exist.  Performance measures and data exist when: (1) DoD Components have been measuring performance and (2) sufficient valid data is available for approximately 12 months prior to announcement of a cost comparison.  It may be necessary to further validate existing data.  When performance measures and data do not exist, DoD Components must rely on internal and/or private sector functional expertise and use benchmarking, best practices, market research, customer and stakeholder interviews, etc. in order to ensure timely completion of the PWS.

8.3.1.10. A DoD Component has the option to allow mission-related requirements to be included in a PWS that are not currently being performed (e.g., unfunded requirements).  This may negatively impact the overall savings resulting from the cost comparison but could result in improved performance at the installation.  This if often referred to as “getting well” through the cost comparison process.  DoD supports this approach if a Component’s mission can be improved while still meeting their projected savings.  A DoD Component must consider if they can afford this approach and the impact “getting well” may have on their budget.  Before including unfunded requirements in the PWS, Components shall ensure adequate funding will be available for either a potential contract decision or the manpower necessary for the MEO and then allocate the dollars or manpower after a decision.

8.3.1.11. When DoD Components provide common labor sources (i.e., volunteers and prison labor) in the PWS the Component has the obligation to ensure these labor services are available to all offerors.  Additionally, the PWS shall include the requirement to manage the common labor source. The cost of the labor source that is not included in the offers.

8.3.2. Changes to the PWS During the Cost Comparison Process. 

8.3.2.1. DoD Components are permitted to make requirements changes (e.g., required levels of performance outputs and performance quality) to the performance work statement (PWS) during the cost comparison process prior to opening the in-house cost estimate (IHCE) (i.e., making the tentative cost comparison decision).  These changes shall be made by either (1) reflecting the changes in the PWS by issuing a formal amendment to the existing solicitation or (2) canceling the existing solicitation and issuing a new solicitation so that all offerors (i.e., in-house and, in accordance with FAR 15.206, contract/ISSA offerors) are afforded equal opportunity to submit amended offers in the case of amended solicitations, or to submit new offers in the case of new solicitations.  PWS requirement changes shall be made for the sole purpose of accurately reflecting the Government’s needs and must not transfuse a contract/ISSA offeror’s proprietary ideas or methodology for performing the work or the in-house offeror’s ideas or methodology for performing the work.  

8.3.2.2. If PWS changes are made after opening contractor/ISSA offers but before opening the IHCE, the contracting officer shall take every precaution to ensure that no proprietary information (e.g., ideas, methodology) from any contractor/ISSA offer is included in the revised solicitation (including the PWS) or is conveyed in any manner to the in-house offeror or to any individuals participating in the independent review of the in-house offer.  Furthermore, it is equally important that the contracting officer ensure that information (e.g., ideas, methodology) from the in-house offeror’s approach for performing the work also not be included in the revised solicitation or conveyed to any contract/ISSA offeror.  

8.3.2.3. While changes to the PWS are permitted at any time prior to opening the IHCE, such changes to the PWS should only occur in rare instances.  These types of PWS changes (i.e., that cause an amendment to or cancellation of the solicitation) should be rare occurrences because such changes can be minimized by actions taken during the pre-selection stage, e.g., conducting the appropriate market research or placing a draft PWS on a web site for review and comment by all potential offerors (i.e., contractor/ISSA, in-house) prior to finalizing the solicitation.  

8.3.2.4. If a PWS is modified via a formal amendment to the solicitation after contractor/ISSA offers have been received or opened and the in-house offer is changed to reflect this formal amendment, an audit trail shall be maintained to reflect changes from the original in-house offer to the revised in-house offer in accordance with Paragraph 8.7.2.1.

8.3.2.5. DoD Components should solicit comments from offerors (i.e., in-house, contract/ISSA offers) on a draft version of the PWS to the maximum extent practicable.  This should minimize changes to the PWS after a solicitation is issued.  

8.4. Quality Assurance Surveillance Plan (QASP). 

8.4.1. A QASP is typically developed by the PWS Team and shall be implemented after the cost comparison has been completed regardless of the final decision (i.e., in-house, contract, ISSA).  The individuals responsible for implementing the QASP shall be external to the MEO, contractor, or ISSA, and cannot be the same individuals providing quality control internal to the service provider.

8.4.2. The QASP documents surveillance methods used to measure service provider performance against performance requirements in the PWS.  PBSA principles have changed surveillance techniques from past practices.  Past practices evaluated service providers based on external quality control (i.e., process inspections) whereas PBSA promotes reliance on the service provider’s internal quality control program (e.g., ISO 9000).  If a service provider’s quality control program is determined by the Government to be sufficient to ensure satisfactory performance, then the Government can rely on the service provider to monitor daily performance.  DoD components can then focus their quality assurance efforts on surveilling service providers’ quality control programs, rather than directly surveilling actual performance.  Direct inspection by the Government of work performance can be used to augment Government oversight of quality control programs, but this is a secondary method rather than a primary one.  The Government always retains the right to inspect all services.  

8.4.3. The QASP can be released with the solicitation (but not as part of the solicitation) unless the DoD Component has a compelling reason not to release the QASP.  In these situations, if an offeror asks for the QASP, the Component should provide their rationale for not releasing it.

8.4.4. It is DoD policy that the degree of surveillance outlined in the QASP be the same regardless of the service provider (i.e., MEO, contract/ISSA).

8.5. Government Management Plan (GMP).

8.5.1. The GMP describes the Government’s Most Efficient Organization (MEO) and is the basis of the Government’s in-house cost estimate (IHCE).  The GMP shall reflect the entire scope of the PWS, as well as any applicable portions of Sections L and M of the solicitation.  The GMP includes the following documents
:

8.5.1.1. MEO Summary.  This summary compares the current organization (as-is) to the MEO (to-be).  It shall also include a comparison of the current organization with the MEO in terms of organizational structure and staffing (including the number of positions, grades, and types of positions, e.g., full time, part time, intermittent).  The MEO Summary also addresses the inefficiencies caused by the current structure and staffing, as well as inefficiencies caused by current equipment, facility, and other resource shortfalls.  The Summary presents the results of analyses that led to the process improvement and reengineering changes that will be in the MEO.  Lastly, it summarizes the impacts of changing these inefficiencies on all resources (manpower, equipment, facilities, and material and supplies). These changes and their associated resource impacts are mapped to the products and services included in the PWS at a major service level (e.g., vehicle maintenance) rather than at a task level (e.g., perform oil changes).  There is no value added in mapping at the lowest level of detail because the quality and reliability of workload data is typically insufficient to support such analysis, increases costs, and will not improve the MEO Summary.

8.5.1.2. The MEO Quality Control Plan (QCP
).  The QCP is a description of the Government’s internal plan to ensure compliance with performance requirements of the PWS.  The QCP describes the internal organizational structure and procedures that will be followed to ensure quantity, quality, timeliness, responsiveness, customer satisfaction, and other aspects of service delivery as delineated in the PWS.  The MEO Team does not develop a QASP, as this is the responsibility of the PWS Team.  The QASP differs from the QCP in that the Government is responsible for quality assurance while the MEO, as the service provider, is responsible for quality control.

8.5.1.3. Assets.  This analaysis documents management decisions to not provide assets (i.e., equipment, facilities, materials and supplies) to contract/ISSA providers that will be used by the MEO.  When a decision is made for an MEO to use an existing asset that is not provided as GFP to the contract/ISSA offer, an analysis will be made to explain why this decision does not provide an unfair competitive advantage to the MEO

8.5.1.4. Transition Plan.  This plan describes the necessary actions for transitioning from the current organization to new service provider.  A Transition Plan is required regardless whether the cost comparison decision may favor either the MEO or contract/ISSA.  The Transition Plan shall minimize disruption and adverse personnel impacts, to the maximum extent practicable.

8.5.1.5. In-House Cost Estimate (IHCE).  The IHCE contains all costs associated with the performance of the MEO, and expected costs associated with contract/performance (e.g., contract administration, one-time conversion costs, gain on assets, federal income tax).  The IHCE shall be calculated in accordance with the RSH and the DoD Costing Manual and win.COMPARE2.  The Government Management Plan should include costing documentation that includes the source of information to explain how the costs were derived but this document is not included in the IHCE.  No deviations from the Costing Manual are allowed unless prior written approval is obtained from DUSD(I).  

8.5.1.6. Technical Performance Plan (TPP).  The TPP shall only be developed when performing a CTTO source selection and shall be developed in accordance with Section L (Instructions, Conditions, and Notices to Offerors or Respondents) and Section M (Evaluation Factors for Award) of the solicitation.

8.5.2. Certification and Submission of the GMP.  

8.5.2.1. Certification of the GMP.

8.5.2.1.1. The MEO certifying official for the GMP shall have the authority to commit the necessary resources to support the MEO.  The certifying official shall be either (1) organizationally independent of the CA being competed or (2) at least two organizational levels above the most senior official included in the MEO.  For CTTO source selections, the MEO certifying official shall be equivalent or senior in rank to the SSA. 

8.5.2.1.2. When the MEO results in a manpower reduction of more than 30% in the baseline (CAMIS Data Element?) to the MEO, the certifying official for the GMP shall be at least one organizational level above the installation commander or equivalent
.

8.5.2.2. Submission of GMP to the Contracting Officer.

8.5.2.2.1. The RSH (Part I, Chapter 3, Paragraph H.F.2.) requires that the GMP be delivered as sealed documents to the contracting officer “PRIOR” to the due date for the receipt of contractor/ISSA bids or proposals.  Therefore The GMP shall be certified by the MEO Certifying Official and the IRO (Paragraph 8.9.) delivered as a sealed document to the contracting officer at least one day prior to the due date for the receipt of contractor/ISSA bids or proposals. 

8.5.2.2.2.  It is incumbent upon the MEO Certifying Official or designee to notify the contracting officer within five days of the contractor/ISSA bid or proposal due date if submission of the GMP will be delayed and by how many days.  This is essential to ensure the contracting officer has sufficient time to extend the date for contractor/ISSA offerors.  (Refer to Paragraph 8.1.3.)

8.6. Safeguarding the MEO.

8.6.1. The GMP shall be considered procurement sensitive until a tentative cost comparison decision is determined.  Prior to a tentative cost comparison decision, the GMP and all supporting documentation shall be protected from public disclosure.  DoD Components should minimize the number of personnel who have access to the IHCE in order to reduce the potential for premature public disclosure of costs associated with the in-house offer.

8.6.2. After a tentative cost comparison decision is determined, the GMP is a public document.  Performance assumptions in a GMP (including a TPP) are the MEO processes and methodologies and are not subject to appeal.  Therefore, when these performance assumptions will be used as the basis for another GMP in another similar announced cost comparison, these performance assumptions may be considered proprietary and thus redacted in the GMP and supporting documentation provided during the Public Review Period.  However, organizational structure including the number and types of positions, how assets are used, and related costs, shall be released as a critical part of the GMP and supporting documentation regardless whether this information will be used in another announced cost comparison.  A decision to redact information in the GMP is an appealable item.

8.6.3. The GMP is delivered to the contracting officer in a single sealed envelope for sealed bid procurements and negotiated procurements that will not use the CTTO source selection process.  For a negotiated procurement that will use the CTTO source selection process, the IHCE is sealed in one envelope and the remaining portion of the GMP (including the TPP) is sealed in second separate envelope
.  Refer to Chapter 18 of the DoD Costing Manual for specific policy and procedures for sealing these envelope(s) and delivering them to the contracting officer.  Chapter 18 also addresses (1) allowable modifications to the IHCE after IRO certification but prior to the date designated for receipt of contract/ISSA offers, (2) allowable modifications to the IHCE after IRO certification after the date designated for receipt contract/ISSA offers but before the IHCE is opened, and (3) resubmission to the contracting officer.  Refer to paragraph 8.10.4 below for how offers are evaluated in differing procurements and source selections.

8.7. Solicitations.

8.7.1. When DoD acquires services, the use of PBSA strategies encourage competition, promote innovation and creativity, and results in higher quality of performance at a lower cost.  The widest possible participation by industry is essential to achieving maximum savings and business improvements as a result of an A-76 cost comparison.  Attracting the best performance approaches from industry and the Government requires that all aspects of the A-76 cost comparison process be perceived by both the current in-house workforce and the potential offerors as being open, fair, and equitable.  

8.7.2. It is DoD policy to encourage and facilitate a fair and equitable competitive environment when performing cost comparisons.  DoD Components shall ensure that high standards of integrity, objectivity, and consistency are maintained throughout the A-76 cost comparison process.  DoD Components and commanders/directors shall avoid any actions that as promote a specific outcome (i.e., in-house or contract).
8.7.3. Changes to or Cancellations of the Solicitation.  

8.7.3.1. DoD Components are permitted to make requirements changes (e.g., required levels of performance outputs and performance quality) to the performance work statement (PWS) during the cost comparison process prior to opening the in-house cost estimate (IHCE) (i.e., making the tentative cost comparison decision).  These changes shall be made by either (1) reflecting the changes in the PWS by issuing a formal amendment to the existing solicitation or (2) canceling the existing solicitation and issuing a new solicitation so that all offerors (i.e., in-house and, in accordance with FAR 15.206, contract/ISSA offerors) are afforded equal opportunity to submit amended offers in the case of amended solicitations, or to submit new offers in the case of new solicitations.  PWS requirement changes shall be made for the sole purpose of accurately reflecting the Government’s needs and must not transfuse a contract/ISSA offeror’s proprietary ideas or methodology for performing the work or the in-house offeror’s ideas or methodology for performing the work.
8.7.3.2. PWS Changes.
8.7.3.2.1. If PWS changes are made after opening contractor/ISSA offers but before opening the IHCE, the contracting officer shall take every precaution to ensure that no proprietary information (e.g., ideas, methodology) from any contractor/ISSA offer is included in the revised solicitation (including the PWS) or is conveyed in any manner to the in-house offeror or to any individuals participating in the independent review of the in-house offer.  Furthermore, it is equally important that the contracting officer ensure that information (e.g., ideas, methodology) from the in-house offeror’s approach for performing the work also not be included in the revised solicitation or conveyed to any contract/ISSA offeror. 

8.7.3.2.2. While changes to the PWS are permitted at any time prior to opening the IHCE, such changes to the PWS should only occur in rare instances.  These types of PWS changes (i.e., that cause an amendment to or cancellation of the solicitation) should be rare occurrences because such changes can be minimized by actions taken during the pre-selection stage, e.g., conducting the appropriate market research or placing a draft PWS on a web site for review and comment by all potential offerors (i.e., contractor/ISSA, in-house) prior to finalizing the solicitation.
8.7.3.2.3. If a PWS is modified via a formal amendment to the solicitation after contractor/ISSA offers have been received or opened and the in-house offer is changed to reflect this formal amendment, an audit trail shall be maintained to reflect changes from the original in-house offer to the revised in-house offer in accordance with Paragraph 8.7.4.1.

8.7.3.3. In-house Offer Audit Trail--Changes to the PWS:  After contractor/ISSA offers have been received or opened and the PWS is changed, the in-house offer shall only be modified to accommodate these specific PWS changes and the following steps are required for resubmission of the in-house offer to the contracting officer.  No other modifications to the in-house offer (including IHCE) shall be permitted at this time and compliance with Paragraph 8.7.3.1.2. is critical. 

8.7.3.3.1. The contracting officer is responsible for safeguarding and preserving all versions of the Government Management Plan [including the IHCE and if applicable, the Technical Performance Plan (TPP)] until the tentative cost comparison decision is determined.  At this time these documents are included in the supporting documentation provided to eligible appellants during the Public Review Period since they provide the necessary audit trail from the original in-house offer to the revised in-house offer (as a result of the revised PWS).

8.7.3.3.2. If a revision to the PWS must be made after a private sector offer has been selected for competition with the in-house offer and the envelope containing the Government Management Plan (and if applicable, the TPP) has been opened, the contracting officer must retain possession of these documents as well as the sealed IHCE (which is to remain sealed).  The contracting officer shall reseal the Government Management Plan and if applicable, TPP and then documents why they were resealed.  If necessary, these documents shall only be reviewed by the MEO Certifier, IRO or other appropriate Government personnel involved in developing the in-house offer (Paragraphs 8.7.3.1.4.1. and 8.7.3.1.4.4.).  After these certifications are completed, these documents must be resealed until a tentative cost comparison decision is determined, at which time they become part of the supporting documentation provided to eligible appellants during the Public Review Period (Paragraph 8.7.3.1.4.1.).
8.7.3.3.3. The MEO Certifier and IRO shall certify (1) that the changes made to the revised Government Management Plan (including the IHCE and if applicable, the TPP) are accurate and (2) that the only changes made are those necessary to reflect the formal amendment to the solicitation (i.e., PWS requirements change).  Other Government personnel required to sign the Cost Comparison Form (CCF) shall also ensure compliance with (1) and (2) as stated in this Paragraph.
8.7.3.3.4. The revised Government Management Plan (including the IHCE and if applicable, the TPP) are submitted to the contracting officer in accordance with the DoD A-76 Costing Manual, Chapter 18.  The exception is for Cost/Technical Tradeoff source selections where there are two separate, sealed envelopes.  One envelopes contains the IHCE and relevant costing information and the second envelope contains the Government Management Plan (and if applicable, TPP) which shall state the following on the exterior of the sealed envelope.
· A statement that this envelope contains the Government Management Plan (but excludes the in-house cost estimate) 

· The solicitation amendment number through which the in-house offer is effective

· The day/month/year the documents are sealed

· Reason for Change

· Point of Contact:  Name, Telephone Number

8.7.3.4. In-house Offer Audit Trail--Solicitation Cancellations.  When a solicitation is cancelled after receipt of contractor/ISSA offers with the intent to reissue a new solicitation, the contracting officer shall comply with Paragraph 8.7.3.1.2.
8.7.4. DoD Policy for Oversight of Service Acquisition Programs.  Service acquisition program oversight is required when identified as special interest by USD(AT&L), ASD(C3I), or the Component acquisition executive (CAE).  DoD has established thresholds for approval of acquisition strategies as follows:

8.7.4.1. If the potential total contract cost will exceed $1B or the service acquisition program is identified by USD(AT&L) as a special interest program, USD(AT&L) is responsible for service acquisition program oversight and review.  DoD Components shall ensure sufficient time is allowed in their cost comparison milestones for this oversight and review.

8.7.4.2. If the potential total contract cost for an Information Technology (IT) service acquisition equals $120M or greater IT cost or $30M or greater in a single year or is identified by the ASD(C3I) as a special interest program, the ASD(C3I) is responsible for service acquisition program oversight and review.  DoD Components shall ensure sufficient time is allowed in their cost comparison milestones for this oversight and review.

8.7.4.3. For cost comparisons or direct conversions impacting more than 1,000 FTEs or if the CAE identifies an A-76 initiative as a special interest initiative, the CAE is responsible for service acquisition program oversight and review.  DoD Components shall ensure sufficient time is allowed in their cost comparison milestones for this oversight and review.

8.8. Methods of Procurement.

8.8.1. Best Value.

8.8.1.1. Best value is the goal of every acquisition including when an A-76 cost comparison is performed.  “Best value” refers to the expected outcome of an acquisition that provides the greatest overall benefit to the Government in response to the solicitation.  Negotiated best value source selection, coupled with performance based strategies, enables DoD to make trade-offs between technical approach, price, past performance and contractor management plans to determine a quality service provider that will compete against the in-house offer.  Components shall choose the approach that most effectively leverages PBSA principles and facilitates the selection of the service provider whose performance approach best ensures mission accomplishment.

8.8.1.2. When performing an A-76 cost comparison, DoD Components shall follow the procurement process as required by the FAR and supplemented by the DFARS and Component supplements.

8.8.1.3. In accordance with the FAR, DoD Components can obtain best value by using one or a combination of source selection approaches.  The specific source selection process used, such as Sealed Bid, Lowest-Priced Technically Acceptable (LPTA), Cost/Technical Tradeoff (CTTO), depends upon various factors, e.g., the complexity of the requirement and risks associated with it.  Regardless of the source selection process used, an A-76 cost comparison between the selected contractor/ISSA offer and the in-house offer determines whether a contract/ISSA offeror or the MEO will perform the work.

8.8.2. Best Value in A-76 and Compliance with 10 U.S.C. § 2462.  Except as otherwise provided by law, 10 U.S.C. 2462 requires DoD to procure each supply or service necessary for or beneficial to the Department, other than those that must be performed by Government personnel, from a source in the private sector.  The private sector source must provide the supply or services at a cost that is lower than the cost at which the Department can provide the same supply or service.  Therefore, the final selection between the in-house offer and the selected private sector offer(s) must be based on lowest cost.  All offers (i.e., in-house, contract, and ISSA) submitted in the A-76 Cost Comparison process shall always be based on the requirements in the PWS.  The determination that a private sector source can provide the same supply or service at a lower cost occurs when the in-house cost estimate is compared with the selected contractor/ISSA offer on the cost comparison form (CCF).  This is the actual cost comparison that takes place and is decided on price alone—thus complying with 10 U.S.C. 2462.

8.8.3. Acquisition Planning.

8.8.3.1. It is DoD policy that the contracting officer works with the CC Team in determining acquisition strategy as soon as possible after announcement.  This will ensure that the cost comparison is performed in a way that supports the desired acquisition strategy (e.g., time to develop systems to capture workload data that support a firm fixed price contract).  

8.8.3.2. The time necessary to complete a cost comparison process is driven by FAR/DFARS acquisition requirements.  Acquisition planning is essential and shall be initiated early in the cost comparison process.  Acquisition planning includes developing a coordinated and integrated plan with milestones for performing the cost comparison process in a timely manner and at a reasonable cost.  Acquisition planning shall be conducted in accordance with FAR Part 7.  Recommended acquisition planning actions follow.

8.8.3.2.1. Performing Market Research.  Market research conducted in accordance with FAR Part 10 ensures that a more educated approach is taken during the A-76 cost comparison process by determining best commercial practices for conducting similar procurements.  

8.8.3.2.2. Seeking Industry Comments.  Components shall, to the maximum extent practicable, involve industry in early exchanges of information.  This can be accomplished by (1) the Government releasing a draft version of a PWS in order to solicit industry review comments, (2) conducting pre-proposal conferences, pre-bid conferences, site visits, and other direct interactions as discussed in FAR Part 15.201.  

8.8.3.3. Determining term and type of contract (e.g., firm fixed price, cost reimbursement, incentive fee, award fee).  Early determination of contract type, number of performance periods, and incentive/award fee approaches allows sufficient time in the cost comparison process to collect the data to support these acquisition decisions (see paragraph 8.3.1. above).  Refer to the DoD A-76 Costing Manual.

8.8.3.4. Appointing a Source Selection Authority (SSA) and the Source Selection Evaluation Board (SSEB).  DoD Components shall appoint an SSA and SSEB early in the process to ensure adequate measures shall be in place to avoid the potential for or appearance of a conflict of interest for the duration of the cost comparison.

8.8.3.4.1. SSA.  An SSA is required by the FAR.  For CTTO source selections, the SSA shall be equivalent in rank to the MEO certifying official (refer to paragraph 8.5.2.1.).
8.8.3.4.2. SSEB.  An SSEB should be appointed.  DoD Components shall ensure that individuals whose work is being competed (i.e., directly affected civilian employees and their representatives, or directly affected military members) and individuals who participated in developing the Government Management Plan (e.g., MEO, in-house cost estimate) are excluded from participating as the SSA, as members of the SSEB, or as technical evaluators in the evaluation of competing contract offers, unless an exception is authorized by the head of the contracting activity.  Exceptions shall be authorized only in compelling circumstances and, in such cases, the Head of the Contracting Activity shall provide a written statement of the reasons for the action.  It may be necessary for government civilian employees or military personnel from other installations or locations to serve on the SSEB or otherwise as evaluators to avoid the appearance of conflict of interest.  Non-directly affected civilians or military may serve on the SSEB or as evaluators unless they have a direct personal interest in the outcome of the A-76 cost comparison process (e.g., their own or a spouse’s civilian employment, stock ownership, etc.) or they participated in the development of the Government Management Plan (e.g., MEO, in-house cost estimate).  A centralized SSEB approach is a best practice as it reduces cost, provides skilled evaluators to participate in the selection process, and affords more objectivity in the process.

8.8.3.5. Any individuals certifying the or otherwise involved in preparing the MEO cannot participate in source selection in any manner.

8.8.3.6. The SSA and individuals designated to serve on the SSEB cannot be the AAP Authority or participate on the AAP Board.

8.8.3.7. Developing Sections B, L, and M of the Solicitation.  When a CTTO source selection is used, it is DoD policy that a TPP is developed (in accordance with Section L) as part of the Government Management Plan.  Since the I-house offer must be certified and submitted to the contracting officer before receipt of contract/ISSA offer, it is important that Sections B (Supplies or Services and Prices/Cost), L, and M be developed early in the cost comparison process to allow the MEO team sufficient time to develop the Government Management Plan and for the independent review to be completed prior to receipt of contract/ISSA offers.  Section B is important because it establishes any cost structure requirements that may impact the IHCE.  Section L is important because it provides instructions on what information is included in the TPP.  Section M of the solicitation is important because it provides vital instructions that impact the IHCE, (e.g., material “plug” costs).  Copies of draft Sections B, L and M should be made available to industry concurrent when they are provided to the MEO team.  All offers (i.e., in-house, contract/ISSA), however, shall be based on the final solicitation.  

8.8.3.8. Including the MEO Team and IRO on the Solicitation Mailing List.  It is DoD policy that an MEO Team member be designated as the official contact for receipt of any solicitation changes (e.g., amendments, notifications).  This official shall be listed as the MEO Team contact on the Solicitation Mailing List.  Furthermore, the IRO shall also be listed on the solicitation mailing list.  Before the in-house offer is unsealed, the MEO Team member designated on the solicitation mailing list shall acknowledge receipt of all solicitation changes.

8.8.3.9. Solicitation Questions.  Questions submitted to the Contracting officer on solicitation requirements by the MEO team or an interested industry/ISSA offeror are made available to all parties when answered by the contracting officer. 

8.8.4. Source Selection.

8.8.4.1. Source selection is a formal systematic process to evaluate contract/ISSA offers.  This source selection process occurs in a cost comparison in order to select a contract/ISSA offer that will compete against the in-house offer.

8.8.4.2. Source selection evaluation criteria shall be developed in accordance with FAR 15.304.  FAR 15.304(d) provides that “[a]ll factors and significant subfactors that will affect contract award and their relative importance shall be stated clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and 41 U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)).”  In determining evaluation factors for the competition among the private sector and ISSA offerors, DoD Components shall consider making cost at least as important as non-cost factors for the Cost Technical/Tradeoff process.  This consideration will increase the competitiveness of the cost comparison between the government and the selected contract/ISSA offer.  This should be considered in order to achieve a more level playing field between the industry and government offers as well as to promote a more competitive environment.  If appropriate, the procedures of FAR 12 may be used to conduct the procurement.

8.8.4.3. The Bid Schedule and Sections L and M of the solicitation must be developed at the same time as the PWS.  This is accomplished to streamline the A-76 cost comparison process to reduce the time required to complete a cost comparison.  

8.8.4.4. Methods of Source Selection Processes and Their Relationship to the Cost Comparison Process.  As determined by the DoD Component, various types of source selection processes may be used to select the contractor/ISSA offer that will be compared to the in-house offer.  Typical processes are Sealed Bid, Lowest Priced Technically Acceptable, and Cost/Technical Tradeoff, which are described below: 

8.8.4.4.1. Sealed Bid.  When using a Sealed Bid process, the lowest-priced responsive contractor/ISSA bid from a responsible bidder is selected for comparison against the in-house offer.  Components have the option to use a two-step source selection process.  (For Example:  In Step 1 contracting officer evaluates contractor/ISSA offers to determine technical acceptability in order to proceed to Step 2.  In Step 2, the contractor/ISSA offers deemed as acceptable in Step 1 submit sealed bids to determine the lowest priced bidder to compete against the in-house bid.)
8.8.4.4.2. When using a Lowest-Priced Technically Acceptable source selection process, the lowest-priced contractor/ISSA offer that is determined to be technically acceptable is selected for comparison against the in-house offer.  
8.9. When using the Cost/Technical Tradeoff source selection process, Components shall obtain the head of a contracting activity’s (HCA) written approval prior to using this process or any hybrid tradeoff process.  When using a Cost/Technical (or hybrid) Tradeoff  process, the selected contract/ISSA offeror will not necessarily be the lowest-cost offeror because a higher cost may be traded for a better technical proposal.  It is not appropriate to use a Cost/Technical Tradeoff source selection process to the advantage of one party over another (e.g., the in-house offer over the contractor/ISSA offers).  For the Cost/Technical (or hybrid) Tradeoff process, in order to increase the competitiveness of the cost comparison between the in-house and contract/ISSA offers, consideration should be given to making cost at least as important as non-cost factors when selecting the contractor/ISSA offer.  By making cost at least as important as non-cost factors, this will ensure that both competition and savings opportunities are maximized commensurate with risk.  DoD Components shall use their Component procedures for the Cost/Technical (or hybrid) Tradeoff source selection process to evaluate the contractor/ISSA offers.  After applying the Cost/Technical (or hybrid) Tradeoff process to select the contractor/ISSA offer to compete against the in-house offer.  The Source Selection Authority (SSA) shall then evaluate the TPP as outlined in Part B. before a cost comparison is performed (i.e., comparison of the cost of the in-house offer with the cost of the selected contractor/ISSA offer).  DoD Components are not permitted to use alternative TPP evaluation procedures when performing an A-76 cost comparison.

8.10. The Independent Review (IR).

8.10.1. The IR is a critical part of the cost comparison process and is performed in accordance with the RSH, this Instruction, and the DoD A-76 Costing Manual.  The IR is the independent certification process for the in-house offer that is performed by an independent authority known as the Independent Review Official (IRO).  It is recommended that the DoD(IG) Guide for Independent Review of A-76 Cost Comparisons be used to assist IROs when performing IRs.  The IR is accomplished after the MEO Certifying Official signs the CCF.  

8.10.2. IRs shall be conducted in accordance with GAO yellow book auditing standards.  However, the review is limited to certifying that the GMP has reasonably established the MEO’s capability to perform the work contained in the solicitation at the estimated costs included in the in-house cost estimate and (2) that all costs entered on the CCF are fully justified and in accordance with the RSH and DOD A-76 Costing Manual.  

8.10.3. The IRO shall comply with the RSH and this Instruction when performing independent reviews.  The IRO is responsible for certifying the GMP (including the IHCE and, if applicable, the TPP) by signing the CCF.  The IRO is an independent authority that shall (1) certify that the data contained in the GMP reasonably establishes the Government’s ability to perform the PWS within the resources in the MEO and (2) ensure that all costs entered on the CCF are fully justified and calculated in accordance with the RSH, this Instruction, and the DoD A-76 Costing Manual.  While the IRO reviews the PWS in support of their certification GMP, the IRO is not to certify or validate the PWS.  Approval of the PWS is the responsibility of the contracting officer in coordination with the PWS Team. 

8.10.4. DoD Components shall ensure the IR process is impartial and objective.  DoD Components shall ensure their IROs receive appropriate training to acquire the skills and knowledge that will allow them to perform the IR.

8.10.5. When developing the cost comparison milestones to meet the regulatory and statutory timeframes, the Cost Comparison Team shall ensure there is sufficient time to perform a thorough IR.  The MEO Certifying Official shall certify the GMP in sufficient time to allow the IRO to meet their established milestones.  The MEO Certifying Official facilitates the IR by providing reasonable and timely access to supporting documentation.   

8.10.6. The Independent Review Official can be assisted by an IR Team.  This Team may consist of DOD civilians, military personnel, and/or consultants with technical, functional, acquisition, or costing expertise.  The IRO or the IR Team are not permitted to be involved in developing the Government Management Plan.  Their independence is critical in order to perform the IR in an objective and impartial manner.  Consultants may participate in the IR unless their company is competing against the in-house offer in the cost comparison being independently reviewed or another similar cost comparison.  Consultant agreements shall include appropriate conflict of interest restrictions.  

8.10.7. The IR certification of the CCF shall be completed and submitted to the contracting officer prior to the due date for contractor/ISSA offers (See para?). 

8.10.8. Changes to the GMP.

8.10.8.1. Additional IRs are required any time a change is made to the Government Management Plan (including the IHCE or, if applicable, the TPP), as a result of (1) if changes are made to the GMP prior to the due date of contractor/ISSA bid or proposal due date, (2) an amendment to the solicitation (e.g., PWS, Sections B, L, M), (3) required changes in accordance with Chapter 18 in the DoD A-76 Costing Manual or (4) reaccomplishing the CCF as a result of the AAP or resolution of a GAO bid protest.  These additional IRs are limited to the changes made to the GMP and the basis for the changes.

8.10.8.2. The IRO is required to recertify 
the CCF if any changes are made to the GMP, regardless of whether the change impacts the IHCE.  An audit trail for these recertifications shall be maintained to document the scope of each IR and the opinion to certify or not certify the CCF.  DoD Components shall establish procedures to resolve situations where the IRO and the MEO Certifying Official are not in agreement.  

8.10.8.3. If changes are made after the due date for contractor/ISSA offers, an audit trail shall be maintained in accordance with the BV PARA and Paragraph 8.9.7.2.
8.11. Evaluation of Bids and Tentative Cost Comparison Decision.  

8.11.1. Contractor/ISSA offers shall not be opened or otherwise reviewed prior to receipt of the in-house offer.  The due date for receipt for contract/ISSA offers shall be extended until the in-house offer is received.  The contracting officer determines the appropriateness of returning any contract/ISSA offers already received if the date for receipt of contract/ISSA offers is extended as a result of a late in-house offer submission.

8.11.2. Before the IHCE is unsealed, the MEO Certifying Official or designee as listed on the solicitation mailing list shall acknowledge to the contracting officer (1) receipt of all solicitation amendments and (2) modification of the GMP, if appropriate, resulting from these amendments.  Refer to Chapter 18 of the DoD A-76 Costing Manual.  

8.11.3. Tentative Cost Comparison Decision.  DoD Components are required to announce the tentative cost comparison decision as soon as possible after a cost comparison is performed.  This announcement is made to directly affected civilian employees and their representatives as well as any directly affected military personnel, incumbent contractors, and contract/ISSA offerors..  The announcement should include the dates for the Public Review Period, the Administrative Appeal Process procedures, and civilian employment rights.  Concurrent with this announcement, the local congressional delegation may be informally notified of the tentative cost comparison decision and that a final cost comparison decision is pending completion of the Public Review Period and, if appeals are received, the AAP
.
8.11.4. Evaluation of Bids.

8.11.4.1. Sealed Bid Procurements.  In a sealed bid procurement, the in-house offer shall be received by the contracting officer prior to receipt of contract/ISSA offers.  At the public bid opening of the contract/ISSA offers, the apparent contract/ISSA low bidder is selected.  The in-house offer is then unsealed and the contract/ISSA price entered on the CCF for cost comparison.  This determines the tentative cost comparison decision.

8.11.4.1.1. Before providing cost comparison supporting documentation that begins the Public Review Period, the contracting officer shall determine if the selected apparent contract/ISSA offeror is responsive and responsible.  If not, the next lowest contract/ ISSA bid is then compared to the in-house offer and again, responsiveness/responsibility determined.

8.11.4.1.2. After an apparent contract/ISSA low bid is determined to be responsive and responsible, cost comparison supporting documentation is provided to eligible appellants and the Public Review Period begins.  (See paragraph 8.11.)

8.11.4.1.3. If a two-step sealed bid procedure is used, the in-house offer shall be submitted no later than the date contract/ISSA technical proposals are required to be submitted for Step 1 but remains sealed until the contractor/ISSA offer is selected during Step 2Under no circumstances shall contract/ISSA technical proposals be opened or reviewed prior to receipt of the in-house offer.

8.11.4.2. Negotiated Procurement.  In a negotiated procurement, the in-house offer shall be received 
by the contracting officer prior to receipt of contract/ISSA offers.  

8.11.4.2.1. When performing cost comparisons, the SSEB should conduct a thorough cost analysis to determine a private sector offeror’s price reasonableness.  The evaluation scheme should include a strong preference for solid relevant past performance. 

8.11.4.2.2. For Low Price Technically Acceptable (LPTA) Source Selection.  The GMP is submitted in a sealed envelope and will not include a TPP since it is not required when the LPTA source selection process is used.  After selection of the LPTA contractor/ISSA offer, the in-house offer is then unsealed and the selected LPTA contract/ISSA price is entered on the CCF to determine the tentative cost comparison decision.  Simultaneously with the announcement of the tentative decision, the selected LPTA offer is publicly announced.

8.11.4.2.3. CTTO Source Selection Process.  

8.11.4.2.3.1. TPP Requirements  

8.11.4.2.3.1.1. The Government Management Plan shall include a TPP only when the Cost/Technical Tradeoff source selection process is used.  The TPP shall be prepared in accordance with Section L (Instructions, Conditions, and Notices to Offerors or Respondents) of the solicitation.

8.11.4.2.3.1.2. A TPP is not prepared for the sealed bid process or when other negotiated source selection processes are used such as Lowest Priced Technically Acceptable.

8.11.4.2.3.1.3. It is the responsibility of the MEO Certifying Official and Government Management Plan Development Team to ensure all the PWS requirements are included and clearly stated in the in-house offer, including in the TPP. 

8.11.4.2.3.1.4. It is the responsibility of the IRO to certify that the data contained in the Government Management Plan (including the TPP) reasonably establish the ability of the in-house offeror to perform the PWS requirements within the resources reflected in the MEO.  The IRO shall also ensure the TPP is written in accordance with Section L of the solicitation and clearly outlines the ability of the in-house offeror to meet PWS requirements.

8.11.4.2.3.1.5. When the Cost/Technical Tradeoff source selection process is used, the in-house offer shall be delivered to the contracting officer in two separate, clearly marked, and sealed envelopes.  One envelope contains the Government Management Plan including the TPP (but excludes the IHCE and any related cost data).  The second envelope contains only the IHCE and any related cost data.  Refer to the Chapter 18 of the DoD A-76 Costing Manual for further guidance.

8.11.4.2.3.2. TPP Evaluation Process.

8.11.4.2.3.2.1. The RSH, Part I, Chapter 3, Paragraph H.d., states:  “With the selection of the competitive offer, the contracting officer submits to the [Source Selection] Authority the Government’s Management Plan, which must comply with the technical proposal requirements of the solicitation.  The [Source Selection] Authority evaluates the in-house offer and assesses whether or not the same required levels of performance outputs and performance quality will be achieved.  The Authority should not review or have access to the in-house cost estimate.”  In order to maximize the likelihood that all offers (i.e., contractor/ISSA, in-house) comply with the solicitation, DoD components shall ensure all requirements (”the technical proposal requirements in the solicitation” (RSH, Part I, Chapter 3, Paragraph H.d.) are clearly stated in the PWS.

8.11.4.2.3.2.2. After selection of the contractor/ISSA offer that will be compared to the in-house offer, the SSA shall open the sealed envelope containing the Government Management Plan (which includes the TPP) and begins evaluating the TPP.  Any other elements of the Government Management Plan, except the IHCE (which remains sealed in a separate envelope), may also be reviewed at this time to assist the SSA with this comparison.  (NOTE:  The SSA or any member of the SSEB is not permitted to either open or have access to the IHCE until after the TPP evaluation is completed (and documented in accordance with either Paragraph B.2.c.(3) or B.2.g. of the RSH) and a tentative cost comparison decision is determined.)

8.11.4.2.3.2.3. In order to comply with the RSH (Part I, Chapter 3, Paragraph H.d.), the SSA shall evaluate the TPP in accordance with Part B (of the RSH) to determine if the in-house offer, in comparison to the selected contractor/ISSA offer, is providing the same acceptable levels of performance outputs and performance quality requirements.  The SSA must also evaluate the TPP to determine if there are differences in how in-house offeror has interpreted the PWS requirements from how the selected contract/ISSA offeror has interpreted the PWS requirements.  The SSA also evaluates if there are differing levels of performance outputs or performance quality (i.e., too high or too low).  Any differences must be strictly tied to the requirements of the PWS and not to the contract/ISSA offeror’s methodology for “how” the work will be performed such as the number and type of employees of the contractor proposes to use.  Furthermore, the SSA should point out informational deficiencies (as in FAR Subpart 15.3.) contained in the TPP to the MEO Certifier thus affording the in-house offeror the same opportunities for clarification as are provided the contract/ISSA offerors.  After the SSA’s TPP evaluation, there are four possible outcomes:

8.11.4.2.3.2.3.1. These differences could result in a change to the PWS (Part C.).

8.11.4.2.3.2.3.2. These differences could result in a re-solicitation (Part C.).

8.11.4.2.3.2.3.3. The differences are acceptable to the SSA and do not result in a change to the PWS or a re-solicitation and the SSA has determined that the TPP meets the same acceptable levels of performance outputs and performance quality requirements as the selected contractor/ISSA offer.  The SSA shall thoroughly document, in writing, the detailed determination of acceptability, which becomes part of the evaluation documentation for the in-house offer.  After this documentation is completed, the cost comparison performed.

8.11.4.2.3.2.3.4. The differences are either unacceptable to the SSA because they do not meet the requirements of the PWS (but do not result in a change to the PWS or a re-solicitation) or the SSA does not believe the TPP meets the same acceptable levels of performance outputs and performance quality requirements as the selected contractor/ISSA offer.  The SSA shall document these differences with rationale and submit a written request to the MEO Certifier.  This written request shall:

8.11.4.2.3.2.3.4.1. Clearly describe the noted differences between the TPP and the PWS,HClearly describe why the SSA does not believe the TPP meets acceptable levels of performance outputs and performance quality requirements.  Caution: Components must be sure to comply with Paragraph B.2.e. of the RSH.

8.11.4.2.3.2.3.4.2. Advise the in-house offeror that they are only permitted to re-evaluate their offer based on the differences identified in this written request (i.e., no other unrelated aspect of the in-house offer may be adjusted).

8.11.4.2.3.2.3.4.3. Inform the in-house offeror that they have two options:  (1) clearly describe why their offer differs and provide clear, sufficient rationale for not changing their offer (per Paragraph B.3.a.) or (2) modify the in-house offer (per Paragraph B.3.b.).  For example:  If a contractor/ISSA offer has proposed a full-time position dedicated to perform a particular requirement stated in the PWS but the TPP specifies the use of an employee only on a part-time basis to fulfill the same requirement, then the SSA will review whether the PWS requires that a dedicated position be on a full time basis and, if so, then the SSA includes this difference in the written request to the MEO Certifier.

8.11.4.2.3.2.3.5. It is critical that the SSA eliminate any possibility of transfusing a contract/ISSA offeror’s approach or proprietary information to the in-house offeror.  Therefore, the SSA will not direct or suggest that the in-house offeror make adjustments to their offer that would use a proprietary contract/ISSA offeror’s methodology.  

8.11.4.2.3.2.3.6. In no case shall the SSA require or make specific changes to the in-house approach or staffing requirements (e.g., direct that a specific number of FTEs be added to the in-house offer).  The SSA shall evaluate only on outputs and not on specific numbers of FTEs.  The SSA may question if there are sufficient resources in the in-house offer (as they would with a contractor/ISSA offer) but the final determination that the MEO has sufficient resources (e.g., FTEs) is the responsibility of the individual who certifies the MEO, and, if resource adjustments are not made, the individual one organizational level above the installation commander or equivalent (Paragraph B.3.a.).  The IRO certifies that the MEO has reasonable capability to accomplish the PWS and that all costs are appropriately calculated in accordance with the RSH and DoD A-76 Costing Manual.

8.11.4.2.3.2.3.7. Once the SSA has determined that the in-house offeror has clearly explained the reason for differences (Paragraph B.3.a.) or they have adjusted their offer (Paragraph B.3.b.), the SSA makes a determination that the TPP meets the same acceptable levels of performance outputs and performance quality requirements as the selected contractor/ISSA offer.  The SSA shall thoroughly document, in writing, the detailed determination of acceptability, which becomes part of the evaluation documentation for the in-house offer.  After this documentation is completed, the cost comparison performed.

8.11.4.2.3.3. In-House Response to SSA Evaluation.
8.11.4.2.3.3.1. If the in-house offeror determines they can defend the differences in the in-house offer by providing sufficient rationale for not changing their offer, the MEO Certifier’s response to the SSA shall be in writing, and shall explain in clear, sufficient detail why no any adjustments are made to the in-house offer pursuant to SSA’s request.  This response shall articulate in sufficient detail and with clarity why the differences are in compliance with the PWS and why the SSA should accept the differences.  Their written response shall have the concurrence of both the IRO and an individual one organizational level above the installation commander or equivalent.  

8.11.4.2.3.3.2. If the in-house offeror determines they cannot defend the differences in the in-house offer and agree there is a need to revise the offer, only the necessary revisions are made to the in-house offer (i.e., any part of the Government Management Plan).  These changes shall be:

8.11.4.2.3.3.2.1. Limited to the differences noted in writing by the SSA.

8.11.4.2.3.3.2.2. Independently reviewed by the IRO prior to re-submission to the SSA.

8.11.4.2.3.3.2.3. Documented and maintained as part of the cost comparison record.

8.11.4.2.3.3.2.4. Provided to eligible appellants (along with the SSA’s written request, as part of the cost comparison supporting documentation) during the public review period.

8.11.4.2.3.3.3. DoD Components can avoid the need for adjustments to the in-house offer (after selection of the contractor/ISSA offer to compare to the in-house offer) by ensuring that the Government’s requirements are clearly stated in the PWS, by developing a well-written Government Management Plan, and by ensuring the TPP is in compliance with Section L of the solicitation.

8.12. The Public Review Period and the Administrative Appeal Process (AAP).

8.12.1. The Public Review Period and AAP shall be an independent and objective process that applies to all DoD Competitive Sourcing initiatives (i.e., cost comparisons, streamlined cost comparisons, direct conversions).  

8.12.2. Corrections to errors in the IHCE are not permitted after receipt of contract offers, including before or after the tentative cost comparison decision (even if correcting these errors will impact the tentative decision).  DoD Components shall only correct these errors after receipt of contract offers via the AAP.  In these situations, the contracting officer shall notify all eligible appellants that an error has been discovered on a specific CCF line; however, the nature of the error is not to be disclosed.  The reason for this policy is to ensure that there is no appearance of adjusting the Government’s offer after receipt of contract offers.

8.12.3. The purpose of the Public Review Period and AAP is to ensure the A-76 cost comparison reflects the correct outcome regardless of whether the final decision is in favor of the contract/ISSA or in-house offer.

8.12.4. The outcome of the AAP is final and no subsequent appeals or reviews are authorized under the RSH procedures.  When there is a reversal of the tentative A-76 cost comparison decision, no subsequent or sequential appeal shall be permitted.  

8.12.5. Eligible Appellants.  Eligible appellants are (1) the directly affected workforce whose work is being competed (i.e., DoD civilians, NAF civilians, Foreign Nationals, military)  or their representative(s), (2) contractors who have submitted formal offers, and (3) any non-DoD agency that has submitted an ISSA offer that could be affected by the tentative cost comparison decision to convert to or from in-house, contract, or ISSA performance.  A non-selected contractor (who has submitted an offer in the cost comparison) is permitted to appeal in case the contractor originally selected to compete against the in-house offer is reversed via GAO protest. 

8.12.6. Public Review Period.

8.12.6.1. The Public Review Period shall begin on the date all supporting documentation is made publicly available and ends within 20 calendar days.  However, if the A-76 cost comparison process for a specific initiative is particularly complex, the contracting officer may extend the Public Review Period to a maximum of 30 calendar days.

8.12.6.2. Submission of appeals shall be permitted only during the Public Review Period.  Written appeals shall be submitted by eligible appellants to the contracting officer no later than the last day of the Public Review Period.  These appeals must be based on correcting any and all discrepancies, errors, or omissions to the IHCE.  If an appeal contains proprietary information, the appellant shall provide an additional copy of the appeal with the proprietary information redacted.  

8.12.6.3. Sequential appeals are not permitted; therefore if errors are noted in the cost comparison by the selected service provider, it may be to their advantage to address the errors in AAP.  This ensures the selected service provider’s position on the error is considered during the AAP Authority’s evaluation of all appeals and may impact the AAP Authority’s decision.

8.12.6.4. An appeal or information contained in an appeal that is submitted by one appellant will not be provided to another appellant before the Public Review Period ends.  However, it may be provided after the Public Review Period.

8.12.7. Administrative Appeal Process (AAP).
8.12.7.1. General. 

8.12.7.1.1. The purpose of the AAP is to correct errors identified through a formal appeal (filed by an eligible appellant) after making a tentative cost comparison decision.  This AAP is an administrative process, not a judicial process.  Only items formally appealed by an eligible appellant shall be evaluated during the AAP.  No final A-76 cost comparison decision may be determined until all appeals are resolved.  

8.12.7.1.2. General Accounting Office (GAO) protests are not part of the AAP and a decision to award a contract in the event of a GAO protest is determined by the contracting officer in accordance with FAR Part 33.  Additionally, the AAP does not authorize an appeal outside DoD or judicial review.  The AAP is a separate and distinct process from the processes outlined at FAR Part 33, Protests, Disputes and Appeals.  

8.12.7.1.3. AAP Decision Time Constraints.  The AAP Authority should issue a single, final AAP decision within 30 calendar days from the end of the Public Review Period.  This provides sufficient time for all appeals to be evaluated together in order to determine a final A-76 cost comparison decision within 30 calendar days.

8.12.7.2. AAP Authority.

8.12.7.2.1. An AAP Authority shall be appointed who is equivalent or senior in rank to the SSA and is either (1) at least two organizational levels above the official who certifies the MEO or (2) independent of the function(s) being cost compared (e.g., if refuse collection is being cost compared, the AAP Authority may not be from the public works/civil engineering function).  The following personnel shall be ineligible to be the AAP Authority (or serve on an AAP board if one is appointed):  

8.12.7.2.1.1. Anyone participating in the A-76 cost comparison process, such as the IRO, contracting officer, Source Selection Authority, members of the Source Selection Evaluation Board, individuals developing the Government Management Plan (including in-house cost estimate), etc.

8.12.7.2.1.2. Anyone directly working in or associated with the function being cost compared, such as spouses, children, parents, siblings, or household members working in the function being cost compared.

8.12.7.2.1.3. Anyone working for the organization having direct jurisdiction or control over the function being cost compared.

8.12.7.2.2. This appointment shall be made in writing early in the A-76 cost comparison process to ensure the AAP Authority is independent of the A-76 cost comparison process in case an appeal is received.  As soon as an appeal is received, the contracting officer provides the AAP Authority a copy of the appeal, , solicitation package, Government Management Plan (including the IHCE with detailed supporting documentation).  Supporting documentation shall not include any proprietary information.  

8.12.7.3. The AAP Authority shall:

8.12.7.3.1. Ensure the contracting officer acknowledges receipt of the appeals to the appellants in writing.

8.12.7.3.2. Ensure the contracting officer provides copies of appeals to eligible appellants upon request after the Public Review Period ends and informs the eligible appellants that if they have comments on appeals submitted by other eligible appellants, these must be submitted in writing within a specific time frame not to exceed 20 calendar days.

8.12.7.3.3. Review all appeals simultaneously to make a single final AAP decision.

8.12.7.3.4. Review only those items specifically identified in an appeal; therefore, no changes to the CCF are permitted unless identified by an eligible appellant in their appeal.

8.12.7.3.5. Appoint an AAP Board if necessary to assist in the analysis of appeals.  Personnel involved in the A-76 cost comparison process may not serve on the AAP Board but may provide information, data, or explanations regarding the basis for determinations or decisions made during the A-76 cost comparison process.  

8.12.7.3.6. Analyze each element of the appeal to make a determination if the appeal is valid or not based on the appeal criteria in paragraph 8.11.9.  

8.12.7.3.7. Investigate, validate, and resolve discrepancies cited in appeals or comments submitted by appellants on appeals filed by other appellants (if received within the 20-day window for submitting comments on appeals) by soliciting assistance from anyone necessary in evaluating the appeal(s), e.g., legal advisor experienced in the procurement process.

8.12.7.3.8. Ensure the appropriate changes are entered into win.COMPARE2 to produce a revised CCF which updates the IHCE even if the original tentative cost comparison decision is not reversed.  This is necessary to document the actual results of the cost comparison and enter the data for performance period tracking of savings and congressional reporting requirements in CAMIS.  

8.12.7.3.9. Obtain the required certifications on the CCF (Refer to paragraphs ?
.).

8.12.7.3.10. Maintain an audit trail (with rationale) to document all corrections made to the IHCE.

8.12.7.3.11. Provide a copy of the single, final written AAP decision (which includes an explanation of why each appeal item is either sustained, denied, or does not meet the appeal criteria) to the contracting officer and ensures that appellants are provided copies.  Upon request, the contracting officer shall provide a copy of the final AAP decision to other eligible appellants who did not submit appeals.  

8.12.7.3.12. Provide a copy of the final AAP decision under the Freedom of Information Act (FOIA), as appropriate.

8.12.7.4. Appeal Criteria. 

8.12.7.4.1. In accordance with the OMB Circular A–76 Revised Supplemental Handbook, Part I, Chapter 3, paragraph K., appealable items shall be limited to specific:

8.12.7.4.1.1. Questions regarding line items on the cost comparison form and set forth rationale for questioning the items.

8.12.7.4.1.2. Instances of Government denials of information not otherwise protected by law or regulation.

8.12.7.4.1.3. Questions regarding compliance with the policies and procedures of OMB Circular A-76, the Revised Supplemental Handbook, DoDD 4100.15, DoDI 4100.33, or the DoD A-76 Costing Manual. 

8.12.7.4.2. The RSH prohibits appeals on:

8.12.7.4.2.1. Selection of one contractor over another for competition with the in-house cost estimate.

8.12.7.4.2.2. Award to one contractor in preference to another. 

8.12.7.4.2.3. Management decisions involving the certified Most Efficient Organization (MEO). 

8.12.7.4.2.4. Policies and procedures in OMB Circular A-76, the RSH, DoDD 4100.15, DoDI 4100.33, and the DoD A-76 Costing Manual.

8.12.7.4.3. AAP Authority Final Decision.

8.12.7.4.3.1. The decision of the AAP Authority shall be final and may not be overruled by a higher authority, e.g., commander, director.  The AAP does not authorize an appeal outside the agency or judicial review.  No further appeals or reviews shall be considered even if the AAP results in reversing the initial tentative A-76 cost comparison decision.  After providing the commander or director and appellant(s) with a final AAP decision, appropriate public notifications shall be made.  The AAP Authority shall then file an AAP After-Action Report with the command that is maintained as part of the official A-76 cost comparison documentation.

8.12.7.4.3.2. DoD Components shall notify DUSD(I) Competitive Sourcing Office and DoD General Counsel (A&L) when a final AAP decision overturns the tentative cost comparison decision.

8.13. GAO Bid Protests.

8.13.1. GAO bid protests can only be filed by a private sector offerors at any time during the Acquisition Process in accordance with FAR or DFARS.  If a GAO protest is filed when a cost comparison is in-progress, the cost comparison should continue without delay pending resolution of the GAO protest.  

8.13.2. If a private sector offeror submits a GAO bid protest after a tentative cost comparison decision, the GAO typically will allow for the AAP to be completed before they consider the protest.  However, after the AAP has been completed the private sector has an additional opportunity (in accordance with the Competition in Contracting Act (CICA) to protest the decision.  These protests are handled between a Component’s General Counsel, the GAO, and the protestor.  During these discussions it may be determined that specific costs entered on the CCF, or compliance with policies, were inappropriately applied.  The Component’s General Counsel may determine that the Component must take appropriate corrective action, including re-accomplishing the CCF.  (Reference IRO/Recertification Para)

8.13.3. No further A-76 administrative appeals are permitted based on the results of a GAO bid protest. GAO will not consider a bid protest submitted by DoD Civilians as they do not have standing under CICA.

8.13.4. DoD Components shall notify DUSD(I) Competitive Sourcing Office and DoD General Counsel (A&L) whenever a bid protest is filed with GAO.  DoD Components shall ensure the appropriate CAMIS entries are made relative to receiving a GAO bid protest.

8.13.5. Litigation in the U.S. Courts.

8.13.5.1. Private sector offerors occasionally file lawsuits regarding A-76 actions.  When this occurs, DoD Components shall notify DUSD(I) Competitive Sourcing Office and DoD General Counsel (A&L).  DoD Components shall ensure the appropriate CAMIS entries are made.

8.13.5.2. Government employees have previously submitted lawsuits regarding A-76 actions; however, the courts have historically ruled that Government employees or Unions have no legal standing to file such lawsuits.

8.14. Cost Comparison Final Decision Announcement.  The final cost comparison decision follows the Public Review Period and, if appeals are filed, the Administrative Appeal Process
.

8.14.1. Congressional Notification for Contract Decisions.  When a cost comparison directly affects more than 10 DoD civilians and results in a decision to convert from in-house to contract performance, DoD Components cannot proceed with implementing the contract decision until complying with the Congressional notification requirements of 10 U.S.C. § 2461 and the recurring provision in the Annual DoD Appropriations Act for certification of the MEO
.  DoD Components are not required to notify DUSD(I) prior to making a Congressional notification unless it is a politically sensitive notification.

8.14.2. Local Public Announcement for All Decisions.  As soon as possible after (a) Congressional notification for contract decisions or (b) a final decision for in-house performance, a local public announcement is made.  This announcement is made to all offerors, including the contract/ISSA offerors, directly affected civilian employees and their labor representatives, directly affected military personnel, and the local community (as appropriate).

8.15. Implementing the Cost Comparison Decision.

8.15.1. Contract Decisions.  The contracting officer awards the contract (for sealed bid acquisitions) and issues a notice to proceed (for negotiated acquisitions).  The human resource officer then begins the appropriate personnel actions, e.g., priority placement actions, VERA, VSIP, RIF.

8.15.2. In-house Decisions.

8.15.2.1. The contracting officer cancels the solicitation.

8.15.2.2. The human resource officer begins the appropriate personnel actions, e.g., staffing requirements for the MEO vacancies, priority placement actions, VERA, VSIP, RIF.

8.15.2.3. MEO Letter of Obligation.  The installation commander or equivalent issues an MEO Letter of Obligation.  This letter obligates the functional area chief for the MEO to comply with the PWS and implement the MEO with the resources bid in the cost comparison for all performance periods.  On an annual basis, the installation commander or equivalent will ensure the functional area chief is complying with the MEO Letter of Obligation for the performance periods bid in the cost comparison.  This MEO Letter of Obligation is to be considered in the same context as a contract award.  The MEO Letter of Obligation shall include the following requirements:

8.15.2.3.1. Implementing and Performance of the MEO:  The functional area chief shall be responsible for satisfying the requirements in the PWS by implementing the MEO within the budgetary resources included in the GMP (including IHCE) for all performance periods within the time specified in the transition plan.  MEO implementation should be subjected to the same level of scrutiny and latitude as given a contractor for implementing their Transition Plan. 

8.15.2.3.2. Modifying the MEO.  The functional area chief shall maintain the PWS as an active requirements document for all performance periods bid in the cost comparison.  This active PWS shall be used as an audit trail to reflect modifications to requirements as compared to the PWS used in the cost comparison.  It also should be used to justify any resource adjustments (plus or minus) to the MEO.  Budgetary or manpower adjustments to the total MEO staffing should have a corresponding requirements adjustment in the PWS or documented as an MEO efficiency.

8.15.2.4. Recompeting the MEO.  MEOs shall be recompeted on a five-year basis or at the end of the performance periods bid in the cost comparison.  

8.16. Post Cost Comparison Review Requirements.

8.16.1. Regardless of the decision, one of the primary post-cost comparison actions is to implement the QASP.  (See paragraph 8.4.)
8.16.2. Contract Decisions in Cost Comparisons.  Contracts, resulting from cost comparisons, shall  be reviewed at the end of each performance period bid in the cost comparison and the actual cost of the contract entered into CAMIS (Appendix 5).  When costs increase, a rationale for the cost increase shall be included in CAMIS (Appendix 5).  Furthermore, it is the Components responsibility to ensure that contract performance continues to be efficient and cost effective.  If the contract quality is unacceptable or the price increases significantly, the contracting officer will negotiate with the contractor to obtain reasonable prices or acceptable quality.  If negotiations fail and re-solicitation does not result in reasonable prices or acceptable quality, another cost comparison of the contracted CA can be performed.

8.16.3. In-House Decisions in Cost Comparisons:  Post-MEO Performance Review.

8.16.3.1. All MEOs consisting of 100 or more positions shall be reviewed within one of the performance periods bid in the cost comparison. Twenty percent of MEO decisions with less than 100 positions shall bereviewed following the end of the first full year of performance.  CAMIS shall be appropriately updated to reflect these reviews.

8.16.3.2. The post-MEO performance is a detailed documented review that determines that the MEO has been implemented in accordance with the Transition Plan and is meeting the requirements of the PWS (allowing for mission or scope changes) with the resources included in the in-house offer, e.g., manpower and dollars.  This review shall document causes for shortcomings in implementing the MEO.

8.16.3.3. DoD Components’ 9.a.
) officials are responsible for establishing a post-MEO Performance Review Process that is independent, impartial, and objective.  Individuals who perform a post-MEO review must be independent of the MEO being reviewed.  The post-MEO performance review will be performed in accordance with the RSH (paragraphs 4-7) and this Instruction.

8.16.3.4. When a Component fails to implement the MEO in accordance with the Part I, Chapter 3, Paragraphs of RSH, paragraphs 4-7, refer to paragraph 8.16.2. of this Instruction for resolution.

8.16.3.5. The DoD Components shall maintain an annual list of post-MEO performance review certifications that will be available to the public upon request.  This list shall include the number of cost comparisons performed by location resulting in in-house decisions since March 1996 when the RSH was issued.  This list will include the number of post-MEO Performance Reviews completed by cost comparison and location.

8.17. Inability to Perform After a Final Cost Comparison Decision During the First Performance Period.

8.17.1. For contract decisions, if it is determined after contract start that the selected contract/ISSA offer cannot perform, the contracting officer can seek a reaffirmation of already-received contract/ISSA and in-house offers, allowing adjustment for time delays and inflation.  After reaffirmation is received, an evaluation is conducted to determine the resubmitted contract/ISSA offer to be compared against the resubmitted in-house offer.  If reaffirmation is impractical, a cost comparison may be performed or a new solicitation issued.  

8.17.2. For in-house decisions, if it is determined that the MEO cannot be implemented, then the contracting officer can seek a reaffirmation of the contract/ISSA and in-house offers received allowing for time delays and inflation adjustments.  After reaffirmation is received, an evaluation is conducted to determine the resubmitted contract/ISSA offer to be compared against the resubmitted in-house offer.  In these cases, the in-house offer is developed by a team designated by the 9(a) official and must be at least one organizational level higher to ensure the in-house offer is adjusted to account for shortfalls that caused the recompetition.  If reaffirmation is impractical, a cost comparison may be performed.

8.18. Collection and Retention of Competitive Sourcing Data.

8.18.1.  To comply with 10 U.S.C. § 2463 requirements to collect cost data for conversions from in-house to contract, and 10 U.S.C. § 2461 cost savings reporting requirements for DoD Competitive Sourcing Initiatives, all DoD Component shall comply with the Commercial Activities Management Information System (CAMIS) requirements at Appendix 5, DoD Components shall:

8.18.1.1. Use the OSD-developed web-based CAMIS, 

8.18.1.2. Maintain their Component CAMIS records ensuring that timely and accurate data is reflected, and

8.18.1.3. Validate their data included in the DoD Annual Report to Congress required by 10 U.S.C. § 2461
.  

8.18.2. DoD Components shall maintain supporting documentation for all cost comparisons for a period of not less than ten years after the Competitive Sourcing initiative (i.e. standard cost comparison, streamlined cost comparison, or direct conversion) is completed.  This is a 10 U.S.C. § 2463 (c) requirement for Competitive Sourcing initiatives resulting in contract decisions.  It is DoD policy that components also maintain this same documentation for Competitive Sourcing initiatives resulting in in-house decisions.

8.19. Cancellation of Cost Comparisons.  Before canceling a cost comparison, a DoD Component shall ensure that the decision to cancel is either made by or coordinated through its 9.a. official 
.

9. STREAMLINED COST COMPARISON

9.1. General.

9.1.1. This chapter provides DoD policy and procedures for performing a streamlined cost comparison (RSH, Part II, Chapter 5).  DoD Components have the option to use the streamlined cost comparison process to determine cost effectiveness of converting CAs to or from in-house, contract, or ISSA performance.  To determine whether a standard cost comparison, streamlined cost comparison, or direct conversion can be performed, refer to Figure 6.1.  A streamlined cost comparison shall only be permitted if it meets the following criteria.

9.1.1.1. If the cost comparison is planned for an existing in-house CA, the CA must be performed by 65 or fewer DoD civilian FTEs at the time the cost comparison is announced.

9.1.1.2. If the cost comparison is planned for a contracted CA, the conversion to in-house performance is limited to 65 or fewer DoD civilian FTEs.

9.1.1.3. The CA will be competed largely on labor and material costs, 

9.1.1.4. No significant capital asset purchases are required for the CA, or all equipment requirements will be Government furnished/contractor operated, 

9.1.1.5. The CA is commonly contracted, i.e., there are not less than four comparable DoD contracts of the same general type and scope and the range of the existing contract costs is reasonably grouped, and

9.1.1.6. The DoD Component complies with all statutes (e.g., 10 U.S.C. § 2461, 2462, MEO provision in the Annual DoD Appropriations Act).

9.1.2. An in-house CA involving more than 65 DoD civilian FTEs cannot be modified, reorganized, divided, or in any way changed for the purpose of circumventing the requirements of the RSH and this Instruction.

9.1.3. DoD Components shall use the DoD A-76 Costing Manual and win.COMPARE2 to develop the IHCE.

9.1.4. An Independent Review by the IRO certifies that they have reviewed the proposed in-house cost estimate and contract/ISSA prices and found them to be reasonable and found that both the in-house and contract/ISSA costs were calculated in accordance with the principles and procedures of the RSH and the DoD Costing Manual.

9.1.5. An in-house CA cannot be modified, reorganized, divided, or in any way changed for the purpose of avoiding the cost comparison process.

9.1.6. DoD Components shall ensure streamlined cost comparison decisions are cost effective in accordance with 10 U.S.C. § 2462, and that the requirements of 10 U.S.C. § 2461 and the MEO provision in the Annual DoD Appropriations Act are satisfied.

9.2. Streamlined Cost Comparison Process Procedures.

9.2.1. When determining to perform a streamlined cost comparison (vice a standard cost comparison), several assumptions are made:

9.2.1.1. The CA is commonly performed by contract.

9.2.1.2. Existing Fixed Price contracts can be used with only minor modification ti define the scope of the competition.

9.2.1.3. An existing PWS can be used.

9.2.1.4. A formal solicitation is not issued (until Para ?).
9.2.2. When performing a streamlined cost comparison, the following paragraphs of this Instruction apply: 6.6. (Review of Documents); 6.7. (Personnel Considerations); 8.1. (Standard Cost Comparison General Information); 8.6.3. (Safeguarding the MEO); 8.9. (Independent Review); 8.11. (Public Review Period and the Administrative Appeal Process); and 8.17. (CAMIS) 
.
9.2.3. A new MEO is not created when performing a streamlined cost comparison.  The DoD civilian FTEs in the organization in-place upon announcement shall be the MEO.

9.2.4. The IHCE is calculated in accordance with the DoD A-76 Costing Manual with the following exceptions.

9.2.4.1. In-House Costs.

9.2.4.1.1. Line 1, Personnel Costs: Calculated in accordance with the DoD A-76 Costing Manual.

9.2.4.1.2. Line 2, Material and Supply Costs: Calculated in accordance with the DoD A-76 Costing Manual.

9.2.4.1.3. Line 3, Other Specifically Attributable Costs:  No costs are entered on this line.

9.2.4.1.4. Line 4, Overhead Costs: calculated IAW the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 3 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 4 on the CCF (the same as the Generic CCF).

9.2.4.1.5. Line 5, Additional Costs:  contract support costs are included in this line.  Note: The RSH reflects this as Line 4 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 5 on the CCF (the same as the Generic CCF).

9.2.4.1.6. Line 6, Total In-house Costs: Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 5 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 6 on the CCF (the same as the Generic CCF).

9.2.4.2. Contract or ISSA Performance Costs.

9.2.4.2.1. Line 7, Contract or ISSA price.  The contracting officer provides this price, which is derived from a range of estimated contract costs.  Note: The RSH reflects this as Line 6 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 7 on the CCF (the same as the Generic CCF).

9.2.4.2.2. Line 8, Contract Administration:  Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 7 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 8 on the CCF (the same as the Generic CCF).

9.2.4.2.3. Line 9, Additional Costs:  No costs are entered on this line.

9.2.4.2.4. Line 10, One-Time Conversion Costs:  No costs are entered on this line.

9.2.4.2.5. Line 11, Gain on Assets:  No costs are entered on this line.

9.2.4.2.6. Line 12, Federal Income Tax: Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 8 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 12 on the CCF (the same as the Generic CCF).

9.2.4.2.7. Line 13, Total Contract or ISSA Costs: Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 9 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 13 on the CCF (the same as the Generic CCF).

9.2.4.3. CCF Decision Lines.

9.2.4.3.1. Line 14, Minimum Conversion Differential: Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 10 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 14 on the CCF (the same as the Generic CCF).

9.2.4.3.2. Line 15, Adjusted Total Cost of In-house Performance: Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 11 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 15 on the CCF (the same as the Generic CCF).

9.2.4.3.3. Line 16, Adjusted Total Cost of Contract or ISSA Performance: Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 12 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 16 on the CCF (the same as the Generic CCF).

9.2.4.3.4. Line 17, Cost Comparison Decision – Line 16 Minus Line 15: Calculated in accordance with the DoD A-76 Costing Manual.  Note: The RSH reflects this as Line 13 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 17 on the CCF (the same as the Generic CCF).

9.2.4.3.5. Line 18, Cost Comparison Decision  Note: The RSH reflects this as Line 14 on the Streamlined CCF; however, in win.COMPARE2 this line is reflected as Line 18 on the CCF (the same as the Generic CCF).

9.2.5. The following signatures are required on the CCF when a streamlined cost comparison is performed.

9.2.5.1. Preparer of the IHCE.

9.2.5.2. Independent Review Official.

9.2.5.3. Cost Comparison Completed By.

9.2.5.4. Contracting Officer.

9.2.5.5. Tentative Cost Comparison Decision Announced By.

9.2.5.6. Appeal Authority (always applicable for streamlined cost comparisons).

9.2.6. A market research/analysis is used to justify the conversion from in-house to contract/ISSA performance.

9.3. Development of Estimated Contract/ISSA Price.  

9.3.1. The contracting officer does not issue a solicitation but develops a range of contract cost estimates based on not fewer than four comparable service contracts or ISSA offers.  Adjustments for differences in scope are permitted.

9.3.2. If the contracting officer finds that four comparable contracts/ISSA offers are not available, the DoD Component shall then convert the streamlined cost comparison to a standard cost comparison. 

9.4. Tentative Streamlined Cost Comparison Decision.

9.4.1. The IHCE is compared against the estimate derived from a range of contract/ISSA costs developed by the contracting officer.

9.4.2. Contract Decisions.

9.4.2.1. If the Government’s Adjusted Total Cost of In-house Performance (Line 15) is greater than the range of Adjusted Total Cost of Contract or ISSA Performance (Line 16), a tentative contract/ISSA decision is determined.

9.4.2.2. Adversely affected DoD civilians and their representatives are notified of the tentative decision.

9.4.2.3. The contracting officer publishes the tentative streamlined cost comparison decision in the Commerce Business Daily.

9.4.2.4. The Public Review Period and AAP are initiated in accordance with paragraph 8.11.

9.4.2.5. The contracting officer then issues a formal solicitation for private sector offers.  This solicitation shall indicate that a streamlined cost comparison was performed and include the Right of First Refusal clause for the adversely affected DoD civilian employees impacted by the conversion to contract performance.

9.4.3. DoD Components shall ensure adversely affected DoD civilians are offered placement opportunities in accordance with paragraph 6.7.

9.4.4. In-house Decisions.

9.4.4.1. If the Government’s Adjusted Total Cost of In-house Performance (Line 15) is less than or within the range of Adjusted Total Cost of Contract or ISSA Performance (Line 16), a tentative in-house decision is determined.

9.4.4.2. Directly affected DoD civilians and their representatives are notified of the tentative decision.

9.4.4.3. The contracting officer publishes the tentative streamlined cost comparison decision in the Commerce Business Daily.

9.4.4.4. The Public Review Period and AAP are initiated in accordance with paragraph 8.11.

9.4.4.5. The CA is retained in-house as an MEO and is subject to post-MEO performance reviews in accordance with paragraph 8.15.

9.4.5. DoD Components shall ensure CAMIS data is entered as required for streamlined cost comparisons (See paragraph 8.17.)

10. DIRECT CONVERSIONS

10.1. General.

10.1.1. This chapter provides DoD policy and procedures for direct conversions.  To determine whether a standard cost comparison, streamlined cost comparison, or direct conversion can be performed, refer to Figure 6.1.  DoD Components have the option of performing a standard cost comparison on any activity that meets the requirement for a direct conversion.  DoD Components may perform direct conversions when CAs are performed per paragraphs 6.3.1, 6.3.3., 6.3.4., 6.3.5., 6.3.8., 6.4.2., 6.4.5, 6.4.7., and 6.4.8.

10.1.2. The term “direct conversion” refers to the third process allowed to convert to or from in-house, contract, or ISSA performance.  It implies a CA will be directly converted from one service provider to another without the need to perform a standard or streamlined cost comparison.  

10.1.3. Direct conversions are intended to eliminate the complexities of performing a standard or streamlined cost comparison and offer a alternative approach when it appears that a direct conversion would be a sound business decision.  While direct conversions may appear to offer an easier alternative on first consideration, the benefits of conducting a direct conversion must be balanced against cost and benefit of conducting a cost comparison.  Direct conversions are not to be used as a means to reduce manpower without consideration of current costs.  

10.1.4. It is DoD policy that Direct Conversions shall be cost effective.  DoD Components shall use an IHCE (per Paragraph ?) to ensure direct conversions are cost effective in accordance with 10 U.S.C. § 2462, and the requirements of 10 U.S.C. § 2461.

10.1.5. An MEO is not created when performing a direct conversion.  Therefore, an IHCE shall be developed based on the organization in-place upon announcement.  The IHCE is developed in accordance with the DoD Costing Manual with the exception that the minimum conversion differential (CCF, Line 14) is excluded.

10.1.6. The IHCE is used to determine cost effectiveness, i.e., private sector fair and reasonable prices in comparison to the cost of the in-house organization.  The IHCE cost factors shall be current as of the date the CCF is to be completed.  Efforts expended in developing the IHCE should be commensurate with the size and complexity of the CA undergoing consideration for direct conversion, i.e., the cost of the analysis should not exceed the potential savings.

10.1.7. 10.1.7. DoD Components may either use the cost of an existing contract, issue a solicitation or a use market analysis to determine Line 7, Contract Price, of the CCF.

10.1.8. An in-house CA cannot be modified, reorganized, divided, or in any way changed for the purpose of performing a direct conversion.

10.1.9. An independent review is required of the IHCE for direct conversions exceeding 10 positions (e.g., DoD civilians, military).  The IR is limited to the certification requirements on the CCF.  The IRO certification will state that all costs entered on the CCF have been prepared in accordance with the DoD A-76 Costing Manual.

10.1.9.1. For direct conversions with fewer than 50 positions, an IR is required but does not have to meet GAO yellow book standards.  

10.1.9.2. Direct conversions with 50 or more positions, the procedures in paragraph 8.9 apply.

10.1.10. When performing Direct Conversions, the following paragraphs in this Instruction apply:  Paragraphs 6.6. (Review of Documents); 6.7. (Personnel Considerations); 8.1. (Standard Cost Comparison General Information); 8.3. (Performance Work Statement); 8.4. (QASP); 8.7. (Solicitations);8.11. (Public Review Period and the Administrative Appeal Process); and 8.17. (CAMIS)
.
10.1.11. After a tentative direct conversion decision, the Public Review Period and Administrative Appeal Process are initiated in accordance with paragraph 8.11.  After the Public Review Period and, if appeals are received, the Administrative Appeal Process, a final direct conversion decision is determined.

10.1.12. Right of First Refusal applies to adversely affected civilian employees except for conversion to JWOD providers.

10.1.13. DoD Components shall ensure adversely affected civilians are offered placement opportunities in accordance with paragraph 6.7.

10.1.14. DoD Components shall ensure CAMIS data is entered as required for direct conversions.

10.1.15. If the CCF indicates that in-house performance of the CA continues to be more cost effective than private sector performance, the CA shall be coded M in the inventory and recompeted within five years using one of the methods identified in this Instruction.

11. PERFORMANCE TRACKING REQUIREMENTS

11.1. DUSD(I) is responsible for evaluating DoD Component execution of their Competitive Sourcing Programs via the Budget Review Process, CAMIS, and SHARE A-76! DoD Components shall:

11.1.1. Update CAMIS (insert URL) in accordance with Appendix 5.

11.1.2. Submit contributions for best practices to the OSD A-76 Cost Comparison Knowledge Management System known as SHARE A-76! (insert URL) in appendix 
?.
12. EFFECTIVE DATE AND IMPLEMENTATION

This Instruction is effective immediately.  The DoD Component shall forward one copy of its implementing documents to DUSD (I) within 120 days.

Appendices:


AP1.  References, continued


AP2.  Definitions


AP3.  Acronyms


AP4.  Conflict of Interest Table


AP5.  Commercial Activities Management Information System (CAMIS)

AP1 APPENDIX 1 - REFERENCES, continued

(e) Federal Acquisition Regulation (FAR), January 1, 2000

(f) Defense Federal Acquisition Regulation (DFARS), 1998

(g) Federal Activities Inventory Reform Act of 1998 (PL 105-270)

(h) DoDD 5400.7, FOIA, May 13, 1998

(i) Javits-Wagner-O’Day Act (PL 92-98), 1971

(j) Small Business Administration (PL 85-536), Dec 9, 1999

(k) Section 117, Chapter 11, Title 31, U.S.C., “Government Performance and Results Act (GPRA)”, 1993

(l) Chapter 41 of 5 U.S.C., “Federal Workforce Restructuring Act of 1994”

(m) Chapter 146 of 10 U.S.C., “Contracting for Performance of Civilian Commercial or Industrial Type Functions”, 1994

(n) Sections 8020 and 8043 of Public Law 103-335, “The Defense Appropriations Act of 1995,” September 30, 1994

(o) OFPP Best Practices Guide to Performance Based Service Contracting, October 1998
(p) Executive Order 12615, “Performance of Commercial Activities”, November 23, 1987
(q) Guide for Independent Review of Office of Management and Budget Circular A-76 Studies, (DATE TBD)

(r) Department of the Army Regulation (AR) 5-20, “Commercial Activities Program”, 1 October 1997

(s) Department of the Army Pamphlet (DA PAM) 5-20, “Commercial Activities Study Guide”, 31July 1998

(t) Chief of Naval Operations Instruction (OPNAVINST) 4860.7C, “Commercial Activities Program Manual”, 7 June 1999

(u) Department of the Navy (DON) Competitive Sourcing Handbooks: “Succeeding at Competition” and  “Business Unit Definition and Analysis Guide”, 31 December 1997 

(v) Department of the Air Force Instruction (AFI) 38-203  “Air Force Commercial Activities Program Instruction”, 1 August 2000 

(w) 41 U.S.C. § 423 and FAR 3.104

AP2 APPENDIX 2 - DEFINITIONS

Administrative Appeal Process (AAP):  A formal process to review appeals concerning the  tentative cost comparison or direct conversion decision.  It is “administrative” in that it is “administered” totally within the policies and procedures described in the Circular, the RSH, and this Instruction.

Administrative Appeal Process Authority:  A responsible official, appointed in writing, who determines whether an appeal (submitted by an eligible appellant) is valid and directs changes to the IHCE as appropriate depending on the investigation of the appeals submitted.  

Adversely Affected Civilian.  DoD civilian employees identified for release from their competitive level (in accordance with 5 CFR 51 and 5 U.S.C. Chapter 35) as a direct result of a decision to convert to contract, ISSA, or MEO performance
.

Bid:  An offer (i.e., price) made in response to an Invitation for Bid in Sealed Bid procurement.

Borrowed Military Manpower:  Military manpower used to perform workload other than in their assigned work centers, including non-military essential activities, and often in other than their primary occupational specialties.

Commerce Business Daily (CBD):  
Commercial Activity (CA):  A product or service obtainable (or obtained) from a commercial source. 

Commercial Activity Management Information System (CAMIS):  The DoD tracking system for execution of A-76 cost comparisons and direct conversions that monitors, collects and maintains data for cost comparisons and direct conversions. 

Commercial Source:  A business or other non-Federal activity that is eligible for contract award in accordance with Federal Acquisition Regulation.  

Component’s 9.a. Official:  A DoD Component’s official that is designated, in writing, as responsible for implementation of and compliance with the OMB Circular A-76 (per paragraph 9.a. of the Circular).  This official shall be at the assistant secretary or equivalent level.  

Congressionally Mandated Cost Comparison Timeframes:  The amount of time permitted by Congress to complete a cost comparison.  For multi-function cost comparisons, the time allotted is no more than four years (48 months).  For single-function cost comparisons, the time allotted is no more than two years (24 months). 

Congressional Notification:
Contract Administration:  The actions necessary to administer a contract.  This includes tasks performed by warranted contracting officers or the contracting officer’s technical representatives (COTR), and any related payment and evaluation staff.

Contract Award Date:  The date the contract is awarded to a contractor by the Government, (i.e., signed by both the contracting officer and contractor).  This date may or may not be the same date as the contract start date.  For Negotiated acquisitions, the contract award date reflects the final cost comparison decision.  

Contract Man-year Equivalent (CME):  An FTE expression for contracted manpower requirements.  It is generally considered as the number of in-house manpower positions that would be necessary if the work was performed in-house by Government employees.

Contract Start Date:  The date the contractor is scheduled to begin performing under the terms of the contract.

Conversion from Contract:  The change of a commercial activity from contract performance by a commercial source to in-house performance.

Conversion to Contract:  The change of a commercial activity from in-house performance to contract performance by a commercial source.

Cost Comparison:  A point in time when there is a determination made for a specific service provider based upon the cost comparison process.  It is at this time when the estimated cost of Government performance is formally compared to the cost of performance by a contract/ISSA provider to determine the most efficient and cost effective provider. 

Cost Comparison End Date:  The tentative cost comparison decision date.  This is the day the “clock” stops for purposes of compliance with the congressionally mandated time frame for completion of the cost comparison.  

Cost Comparison Process:  A standard, formalized OMB competitive process used to determine the most efficient and cost-effective method of performance—contract/ISSA or in-house.  The process results in a specific outcome—MEO or contract/ISSA performance of a commercial activity. 

Cost Comparison Start Date: This is the date that either (1) Congressional notification is made or, if Congressional notification is not required, public announcement is made or (2) formation of the team that performs the cost comparison which shall be within 60 days of the congressional notification or public announcement date.  This is the day the “clock” starts for purposes of compliance with the congressionally mandated time frame for completion of the cost comparison.

Cost Technical Tradeoff (CTTO):  A negotiated acquisition source selection process that is appropriate when it is in the best interest of the Government to consider award to other than the lowest priced offeror or other than the highest technically rated offeror.  (Note: a contract awarded using other than sealed bidding procedures is a negotiated contract.)  This process permits tradeoffs among cost or price and non-cost factors and allows the Government to accept other than the lowest priced proposal.  The perceived benefits of the higher priced proposal must merit the additional cost, and the rationale for tradeoffs must be documented in accordance with FAR 15.406.

Direct Conversion:  A method of converting an activity to or from in-house, contract, or ISSA performance without conducting a standard or streamlined cost comparison 

Directly Affected DoD Civilian Employees or Military:  These are DoD civilians or military whose jobs are being competed in the CAs included in the cost comparison or direct conversion.

DoD Civilian:  As used in this instruction, U.S. civilian personnel of the DoD paid from appropriated funds and serving on permanent appointments.  NAF employees, Foreign National employees, temporary employees, or term employees are not included within the definition of DoD Civilian unless otherwise stated
.

Eligible Appellants:  (1) the directly affected workforce whose work is being competed (i.e., DoD civilians, NAF civilians, Foreign Nationals, military) or their representative(s); (2) contractors who have submitted formal offers; and (3) any non-DoD agency that has submitted an ISSA offer that could be affected by the tentative cost comparison decision to convert to or from in-house, contract, or ISSA performance.  A non-selected contractor (who has submitted an offer in the cost comparison) is permitted to appeal in case the contractor originally selected to compete against the in-house offer is reversed via GAO protest. 

Expansion:  The modernization, replacement, upgrade or the enlargement of an in-house commercial activity or capability.  If the expansion involves a 30-percent increase in the operating cost of the activity, a 30-percent increase in the total capital investment to perform the activity or an increase of 65 FTEs or more, a cost comparison is required prior to authorizing in-house performance.  A consolidation of two or more existing commercial activities is not an expansion, unless the total operating cost is 30 percent greater than the total of the individual components or it requires an increase of 65 FTEs or more. 

Federal Acquisition Regulation (FAR).  Document that codifies the uniform policies and procedures for acquisition by all executive agencies.  The Federal Acquisition Regulations System consists of the FAR, which is the primary document, and agency acquisition regulations that implement or supplement the FAR.  
The FAR provides contracting policy for the Federal Government.

Final Cost Comparison Decision:  This is the date after Public Review Period and, if appeals are received, the AAP and, if GAO bid protests are received, resolution of the GAO decision.

Full-Time Equivalent (FTE):  Generally, in-house staffing should be expressed in terms of productive work hours. With the establishment of the number of productive work hours required, a conversion to the number of FTEs is needed.  For civilian full-time, part-time, and temporary positions, estimate the total hours required by skill and divide by 1,776 annual available hours to determine the number of FTE positions required.  For civilian intermittent positions to be expressed in FTEs, estimate total hours required by skill and divide by 2,007 annual available hours to determine the number of FTE positions required.  For military positions, each service establishes annual available hours to be used for converting work hours to FTEs.

Government Management Plan (GMP):  The document that reflects the Government’s offer in a cost comparison.  It outlines the changes that will result from the existing organization to the MEO and outlines how the MEO will meet the requirements of the PWS.  It provides the staffing patterns and operating procedures that serve as a baseline for the IHCE.  It consists of an MEO, QCP, IHCE and its supporting cost data
, Transition Plan, and if applicable, a TPP.

Independent Government Estimate (IGE):  An estimate developed by the contracting office that is used to determine if contract/ISSA offers are fair and reasonable.  It is an estimate of the costs and profit to perform the work depicted in a PWS that is used in evaluation of contract/ISSA offers.  The IGE is not to be confused with the IHCE.

Independent Review (IR):  An independent certification process for the in-house offer. 
Independent Review Official (IRO):  The official responsible for certifying the CCF, prior to due date for receipt of contract/ISSA offers.  This is the same individual as the Independent Review Officer referred to in the RSH.  This Instruction uses “official” because the term “officer” may imply to DoD Components that this individual must be a military officer in one of the military Services.  It is OMB’s intent that this individual be an official responsible for performing the independent review.  Therefore, to ensure that Components have the flexibility to designate any official as their IRO, DoD uses the term “official” vice “officer” when referring to IRO.

In-house Cost Estimate (IHCE):  The common term used for the costing that is developed by the cost analyst and then entered onto the CCF.  Refer to the DoD A-76 Costing Manual for more information.

In-house Offer:  The RSH term that represents a parallel between what the Government is offering and contract/ISSA offerors.  The “in-house offer” is not strictly an offer as used in the FAR.  This term is used to represent the Government Management Plan that is required by the RSH.

Inter-Service Support Agreement (ISSA): For the purpose of this Instruction, the term “ISSA” is used to refer to support agreements between a DoD Component and a non-DoD Federal agency or state/local governments.  An ISSA is an agreement by which one DoD Component provides support to or receives support from a non-DoD Federal agency, e.g., Veterans Administration, Federal Aviation Administration, General Services Administration, Department of Transportation, Department of Energy, or state/local governments.  DoD Components are not considered separate agencies; DoD is considered the Agency for purposes of complying with Part I, Chapter 2 of the RSH.  Different policies and procedures apply for support agreements internal to DoD and those external to DoD.  To clarify the difference, when the support agreement is between DoD Components, the term “DoD ISSA” is used in this Instruction.

Invitation for Bids (IFB).  Under sealed bidding procurement, the solicitation requesting submission of bids.

ISSA Management Plan.  The document that reflects the ISSA’s offer in a cost comparison.  It includes a synopsis of management’s plan and the ISSA cost estimate that outlines how the ISSA will meet the requirements of the solicitation.  It consists of an MEO, QCP, IHCE and its supporting cost data
, Transition Plan, and if applicable, a TPP. 

Javits-Wagner-O’Day (JWOD) Act:  Statutory requirements first enacted June 25, 1938 that establish priorities for Federal procurement for commodities produced by or services provided by any qualified nonprofit agency for the blind or other severely handicapped.  Qualified nonprofit agencies include the National Institute for the Blind (NIB) and the National Institute for the Severely Handicapped (NISH).

Lowest Price Technically Acceptable (LPTA):  A negotiated acquisition source selection process that is appropriate when best value is expected to result from selection of the technically acceptable proposal with the lowest evaluated price.  (Note: a contract awarded using other than sealed bidding procedures is a negotiated contract.)  The evaluation factors and significant subfactors that establish the requirements of acceptability must be delineated in the solicitation, which must specify that award will be made on the basis of the lowest evaluated price of proposals meeting or exceeding the acceptability standards for non-cost factors.  Tradeoffs are not permitted when using LPTA, and proposals are evaluated for acceptability but not ranked using the non-cost/price factors.

Market Research:  An analysis of comparable services provided in the private sector (i.e., market place) typically performed by the contracting officer.

Most Efficient Organization (MEO):  The Government’s in-house organization deemed to be the most efficient for competition with the private sector.  It may include a mix of Federal civilian employees, military members and contract support.  It is the basis for all Government costs entered on the CCF. The MEO is one of the products of the Government Management Plan and is based upon the PWS.

Multi-function Cost Comparison:  A single cost comparison that competes multiple commercial activities under one solicitation or a single commercial activity that is competed at multiple locations as a single cost comparison under one solicitation.

Negotiated Procurement:  A type of source selection process where offerors submit proposals in response to a Request for Proposal.

New Requirement:  A newly established need for a commercial product or service. 

Offer:  A proposal or bid submitted by any party (i.e., in-house, contract, ISSA) in response to a solicitation (i.e., Request for Proposal, Invitation for Bid). 

Performance Work Statement (PWS): A PWS is a statement of the technical, functional and performance characteristics of the work to be performed.  It identifies essential functions to be performed and determines performance factors, including the location of the work, the units of work, the quantity of work units, and the quality and timeliness of the work units.  It serves as the scope of work and is the basis for all costs entered on the CCF.  A PWS may be replaced by another type of requirements document, e.g., statement of work (SOW), performance requirements document (PRD), technical requirements document (TRD), statement of objective (SOO).  It serves as the scope of work and is the basis for all costs entered on the CCF and must comply with Performance-based Service Contracting requirements.

Post-MEO Performance Review:  A review documenting review if (1) the MEO has been implemented in accordance with the Transition Plan, (2) the MEO is performing the requirements of the PWS and (3) the actual costs are within the estimates contained in the IHCE.

Preferential Procurement Programs:  Special commercial source programs such as Federal Prison Industries and organizations covered by the Javits-Wagner-O’Day (JWOD
) Act.

Proposal:  An offer (that typically includes technical management and cost sections) made in response to a Request for Proposals in a negotiated procurement.

Public Announcement:
Public Review Period:  A specific time frame (from 20 to 30 calendar days) during which an eligible appellant may review the supporting documentation for a decision (i.e., cost comparison, direct conversion, or cost comparison waiver) and submit an appeal for consideration during the AAP.  

Quality Assurance Surveillance Plan (QASP):  A Government-developed plan describing the methods of inspection to be used, the reports required, and resources to be employed with estimated work hours.  This plan should be an organized, written document containing sampling guides, checklists, and decision tables used for contractor/ISSA or MEO quality assurance surveillance.

Request for Proposal (RFP):  The request to potential offerors to submit proposals in a negotiated procurement.

Right of First Refusal:  A FAR clause included in a solicitation that affords adversely affected civilian employees the right of first refusal to employment openings for which they are qualified created by the conversion to contract.  (See FAR 52.207.3)

Sealed Bid Procurement:  A type of procurement where contractors submit bids in response to an invitation for bids. 

Severable Expansion:  An increase of work currently performed either by contract, in-house or ISSA that could be provided using the current approach or could be competed since the increase in work is separable.  Thus a PWS can be written for the work without severe additional administrative burden, in order to be subjected to competition, i.e., cost comparison.   Economies of scale are not justification for dismissing new or expanded work as severable; these economies will be tested through competitive offers. 

Source Selection Authority (SSA):  The Authority that does source selection
.
Source Selection Evaluation Board (SSEB):  Karen
Supporting Documentation: This is the documentation includes, at a minimum, the in-house cost estimate, with detailed supporting cost data, the completed cost comparison form and the completed Government Management Plan.

Technical Performance Plan (TPP):  The technical approach of the MEO to meet the requirements of the PWS.  It is prepared in accordance with Section B, L and M of the solicitation and depicts the MEO’s technical approach.  A Government TPP is only required as part of the Government Management plan when the Cost/Technical Tradeoff source selection process is used. 

Tentative Cost Comparison Decision:  The cost comparison decision pending the outcome of the Public Review Period and AAP. 

Transition Plan:  A written plan for the transition from the current organizational structure to MEO or contract/ISSA performance, designed to minimize disruption, adverse impacts, capitalization, and startup requirements. 

Waiver Administrative Appeal Process (WAAP):  A formal process to review appeals concerning the decision to waive a cost comparison. 

AP3 APPENDIX 3 - ACRONYMS

AAP
Administrative Appeal Process

ADP
Automated Data Processing

APF
Appropriated Fund




CA
Commercial Activities

CAMIS
Commercial Activities Management Information System

CARE
Civilian Assistance and Reemployment

CCF
Cost Comparison Form

CFR
Code of Federal Regulations

CLIN
Contract Line Item Number

CME
Contract Man-year Equivalent

COLA
Cost of Living Adjustment

COR
Contracting Officer’s Representative

COTR
Contracting Officer’s (Technical) Representative

CPMS
Civilian Personnel Management Service




DBA
Davis-Bacon Act

DFARS
Defense Federal Acquisition Regulation Supplement

DLA
Defense Logistics Agency

DoD
Department of Defense

DoDD
Department of Defense Directive

DoDHRA
Department of Defense Human Resource Activity

DoDI
Department of Defense Instruction

DOL
Department of Labor

DUSD(I)
Deputy Under Secretary of Defense (Installations)




EDP
Environmental Differential Pay

EPA
Economic Price Adjustment




FAR
Federal Acquisition Regulation

FICA
Federal Insurance Contributions Act

FSC
Federal Supply Code

FTE
Full-time Equivalents

FWS
Federal Wage System

FY
Fiscal Year




GFE
Government-Furnished Equipment

GFF
Government-Furnished Facilities

GFM
Government-Furnished Materials

GFP
Government-Furnished Property

GS
General Schedule

GSA
General Services Administration




IHCE
In-house Cost Estimate

IFB
Invitation for Bid

IGE
Independent Government Estimate

IRO
Independent Review Officer

ISSA
Inter-Service Support Agreement




MEO
Most Efficient Organization




NAF
Non-Appropriated Fund 

NAFI
Non-Appropriated Fund Instrumentality

NIB
National Industries for the Blind

NISH
National Industries for the Severely Handicapped




OMB
Office of Management and Budget

OPM
Office of Personnel Management

OSD
Office of the Secretary of Defense

OSHA
Occupation Safety and Health Administration

OUSD(AT&L)
Office of the Under Secretary of Defense (Acquisition, Technology and Logistics)




PCH
Packing, Crating and Handling

PWS
Performance Work Statement




QAE
Quality Assurance Evaluator

QASP
Quality Assurance Evaluation Plan

QSI
Quality Step Increase




RFP
Request For Proposal

RSH
Revised Supplemental Handbook (to OMB Circular A-76)




SBA
Small Business Administration

SCA
Service Contract Act

SSP
Sustained Superior Performance




TP
Transition Plan

TPP
Technical Performance Plan




USA
United States Army  

USAF
United States Air Force

USMC
United States Marine Corps

USN
United States Navy




WD
Wage Director

WG
Wage Grade

WL
Wage Leader

WS
Wage Supervisor

AP4 APPENDIX 4
GENERAL GUIDELINES FOR AVOIDING CONFLICTS:  PARTICIPATION IN A-76 COST COMPARISONS

PWS Team
Government Management Plan Team (MEO Team)
IHCE
IGE
SSA/SSEB
AAP

IF YOU ARE A PRIVATE SECTOR CONSULTANT ON THE PWS TEAM, THEN:
IF YOU ARE A DOD CIVILIAN OR MILITARY MEMBER ON THE PWS TEAM
IF YOU ARE NOT ON THE PWS TEAM BUT CONTRIBUTE DATA OR OTHER INFORMATION FOR THE PWS:
IF YOU APPROVE THE PWS:
IF YOU ARE ON THE MEO TEAM AND ARE A PRIVATE SECTOR CONSULTANT:
IF YOU ARE ON THE MEO TEAM, INCLUDING DEVELOPING THE TPP AND THE IHCE:
IF YOU ARE NOT ON THE MEO TEAM, BUT CONTRIBUTE SUGGESTIONS OR INFORMATION:
IF YOU APPROVE OR CERTIFY THE MEO:
IF YOU PARTICIPATE IN DEVELOPING THE IHCE:
IF YOU CONTRIBUTE TO THE INDEPENDENT GOVERNMENT ESTIMATE (IGE):
IF YOU ARE PART OF THE SOURCE SELECTION EVALUATION BOARD (SSEB):
IF YOU ARE THE SOURCE SELECTION AUTHORITY (SSA):
IF YOU ARE THE ADMINISTRATIVE APPEAL PROCESS (AAP) AUTHORITY OR ON THE AAP BOARD:

You CANNOT participate on the MEO Team
You CAN participate on the MEO Team
You CAN participate on the MEO Team

You CANNOT participate on the PWS Team
You CAN participate on the PWS Team
You CAN participate on the PWS Team

You CAN participate on the PWS Team
You CAN participate on the PWS Team
You CAN participate on the PWS Team
You CAN participate on the PWS Team
You CANNOT participate on  the PWS Team


You have the Right of First Refusal if you are a DoD Civilian
You have the Right of First Refusal if you are a DoD Civilian
You are a procure-ment official in accordance with the RSH and do not have the Right of First Refusal if you are a DoD Civilian

You have the Right of First Refusal if you are a DoD Civilian
You have the Right of First Refusal if you are a DoD Civilian
You are a procure-ment official in accordance with the RSH and do not have the Right of First Refusal if you are a DoD Civilian
You CAN participate on the MEO Team
You CANNOT participate on the MEO Team
You CAN participate in developing the IGE
You CAN participate in developing the IGE
You CANNOT participate in developing or know the IGE









You CANNOT participate in developing the IGE
You CANNOT participate in development of the IHCE
You CANNOT participate on the MEO Team, or in developing the IHCE
You CANNOT participate on the MEO Team, or in developing the IHCE
You CANNOT participate in the MEO Team, or in developing the IHCE









You CANNOT be a member of the SSEB or be the SSA
You have the Right of First Refusal if you are a DoD Civilian
You CANNOT be either a directly affected DoD Civilian  or military member
You CANNOT be a directly affected DoD Civilian or military member
You CANNOT be a member of the SSEB or be the SSA

· Individual contract consultants who participate in developing the PWS in any manner cannot also participate in developing the MP.
You RETAIN your Right of First Refusal if you are a DoD Civilian



You CANNOT be a DIRECTLY affected Government employee

CAUTION:  These are advisory guidelines only.  All cases are fact specific and individual circumstasnces could impact an employee’s rights under Federal Law and Component guidance, including Right of First Refusal for jobs with a contractor.  Affected employees having any doubts as to the impact of their participation should contact both their supervisors and their local ethics counselor for specific guidance. 
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�PAGE \# "'Page: '#'�'"  ��Discuss with Dave Childs 


�PAGE \# "'Page: '#'�'"  ��Navy & USMC object to this sentence.  Rest ok.  


�PAGE \# "'Page: '#'�'"  ��Discuss with DoD HR


�PAGE \# "'Page: '#'�'"  ��Run by Ken Smith


�PAGE \# "'Page: '#'�'"  ��Discuss with Hollis Hunter


�PAGE \# "'Page: '#'�'"  ��Mary will discuss with Karen 


�PAGE \# "'Page: '#'�'"  ��Do we want to approve waivers – do we want an IR of the bca at component level or DoD(IG)


�PAGE \# "'Page: '#'�'"  ��Kim states the RSH NAFs funded by NAF not APF – what about NAFS funded by APF????  


�PAGE \# "'Page: '#'�'"  ��Paul, Navy and USMC are confused about the CME exception--Mixes the concept of data calls with the inventory 


�PAGE \# "'Page: '#'�'"  ��Ensure consistent application of these terms


�PAGE \# "'Page: '#'�'"  ��Discuss with HR – Does it apply to NAF, Temp, Intermittent, Foreign Nationals?


�PAGE \# "'Page: '#'�'"  ��Discuss with HR


�PAGE \# "'Page: '#'�'"  ��Define Public Announcement and Congressional Notification


�PAGE \# "'Page: '#'�'"  ��Frank wants the para to end here


�PAGE \# "'Page: '#'�'"  ��Budget documents should be limited to budget years not prior years


�PAGE \# "'Page: '#'�'"  ��Discuss with Dave Childs


�PAGE \# "'Page: '#'�'"  ��Need to Check the 4000 ? Regulation --


�PAGE \# "'Page: '#'�'"  ��Insert IRO info for Jim on chart


�PAGE \# "'Page: '#'�'"  ��Ask Rachel


�PAGE \# "'Page: '#'�'"  ��add to ap 1


�PAGE \# "'Page: '#'�'"  ��Annie – wording here may lead people to believe that these specific documents are required, when what is really required is that the points covered in these narratives are covered in a systematic fashion in the MP document.  Recommend changing the lead in sentence to read “The GMP must address the following:”


�PAGE \# "'Page: '#'�'"  ��Discuss with Dave Childs


�PAGE \# "'Page: '#'�'"  ��This may incentivize some commanders to decrease –Army and Navy don’t like this


Discuss with Mary� EMBED SoundRec  ����PAGE \# "'Page: '#'�'"  �


�PAGE \# "'Page: '#'�'"  ��This statement goes under GMP certification para too


�PAGE \# "'Page: '#'�'"  ��Check previous sections already completed for consistent language


�PAGE \# "'Page: '#'�'"  ��make consistent with previous reference to receipt of bids


�PAGE \# "'Page: '#'�'"  ��include when the tentative decision is made, etc in TPP process.


�PAGE \# "'Page: '#'�'"  ��


�PAGE \# "'Page: '#'�'"  ��Make this consistent with other similar language


�PAGE \# "'Page: '#'�'"  ��Check 2475


�PAGE \# "'Page: '#'�'"  ��insert footnote on what a 9a official is


�PAGE \# "'Page: '#'�'"  ��new 354 rqmt


�PAGE \# "'Page: '#'�'"  ��Make this consistent with other cancellation language


�PAGE \# "'Page: '#'�'"  ��Rob will do this


�PAGE \# "'Page: '#'�'"  ��Make consistent


�PAGE \# "'Page: '#'�'"  ��Lorna tasking


�PAGE \# "'Page: '#'�'"  ��Annie – I added this last sentence.


�PAGE \# "'Page: '#'�'"  ��Discuss definition with HR


�PAGE \# "'Page: '#'�'"  ��Annie – I added this last sentence for your consideration.


�PAGE \# "'Page: '#'�'"  ��Annie – We left LPTA and CTTO to be defined.  I created this and the LPTA definition using FAR 15.000 – 15.101-2.


�PAGE \# "'Page: '#'�'"  ��Does APF  include working capital fund folks 


�PAGE \# "'Page: '#'�'"  ��Annie – Only the last sentence of this paragraph came from the group.  I added the leading sentences directly from the FAR (1.101).  Recommend we delete the last sentence (from the group).


�PAGE \# "'Page: '#'�'"  ��make this consistent in the reg


�PAGE \# "'Page: '#'�'"  ��make this consistent in the reg


�PAGE \# "'Page: '#'�'"  ��Annie – I had a note to define this.  I cobbled it together using 41 USC 46-48, but suggest you have your lawyer review.


�PAGE \# "'Page: '#'�'"  ��Annie – We left LPTA and CTTO to be defined.  I created this and the CTTO definition using FAR 15.000 – 15.101-2.


�PAGE \# "'Page: '#'�'"  ��insert as a term to define


�PAGE \# "'Page: '#'�'"  ��get definition from Karen
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