Federal Activities Inventory Reform (FAIR) Act of 1998

(Calendar Year 2001 Challenge Period)

PUPOSE: This information paper on the FAIR Act was prepared to be used at the working level to explain the legislation and changes in interpretation that occurred since last year’s challenge period. 

WHO: This information paper is for Department of Navy Commanding Officers, Regional Commanders, and Claimants.

WHAT: This is a summary of the Department of the Navy's response to its annual requirements made law by the Federal Activities Inventory Reform (FAIR) Act of 1998.  It includes changes for the current year challenge period.

WHY:  The public will be invited to challenge inclusion or exclusion of commercial activities in the Department's Fiscal Year 1999 FAIR Act inventory.  Private contractors, representatives from local business and professional associations, head of labor organizations, and employees of the federal government can submit challenges and appeals for the inclusion or exclusion of functions identified as not inherently governmental.     

WHEN: OMB will notify the public in the Federal Register that the inventory data is available (best estimate is no later than 20 January 2001).  The public has 30 working days to submit a challenge to the DoN.  DoN has 28 working days in which to respond. The author of the challenge then has 10 working days to appeal.  The DoN then has 10 working days to respond to the appeal.  More input from the Claimants will probably be required this year and again, due to short turn around times, a quick response will be required.  Copies of Navy responses to challenges and appeals were forwarded to involved Claimants at the conclusion of the 2000 cycle.  Samples can be made available to other Claimants.     

HOW: Written challenges from the public will be submitted by US Mail or FAX (no phone calls or e-mails accepted) addressed to: 

Department of the Navy and Marine Corps FAIR Act Challenges

Navy and Marine Corps Adjudication

#2 Navy Annex

Washington, DC  20380-0001

Fax number – (703) 695-8201

POINTS OF CONTACT:


Navy – Frank Sowa (N465)
             

703-601-1616


Marine Corps - Jerry Stark (I&L)


703-614-4760


Secretariat – CAPT Jackie Arrowood (DoNOMIT)
703-681-0478

Point Paper on the

Federal Activities Inventory Reform (FAIR) Act of 1998 

BACKGROUND:  On October 19, 1998, the FAIR Act (Public Law 105-270) was signed into law. This legislation requires federal agencies to annually list functions that are not inherently governmental and make this list available to the public. The FAIR Act also permits prospective contractors and other interested parties to challenge the inclusion and/or omission of particular functions from the list. Although agencies are directed to review the list, the FAIR Act does not actually require agencies to study or outsource any listed functions. 

DISCUSSION: Each fiscal year, before the end of the third quarter, agencies (the DoN through DoD) must submit to the Office of Management and Budget (OMB) a list of functions that are not inherently governmental. After an OMB review, the list is submitted to Congress and made available to the public. Notice of public availability of this list is published in the Federal Register. For each function listed, the FAIR Act requires (1) the number of full-time employees that are necessary for the performance of the function by the federal government, and (2) the name of a government employee responsible for the function or a contact person from whom additional information can be obtained. The functions on this list can be challenged by "interested parties". The FAIR Act defines "interested parties" as:

1. A private sector source that: 

(a) is an actual or prospective offeror for any contract, or other form of agreement, to performance the activity; and 

(b) has a direct economic interest in performing the activity that would be adversely affected by a determination not to procure the performance of the activity from a private sector source.

2. A representative of any business or professional association that includes within its membership private sector sources referred to in #1 above.

3. An officer or employee of an organization within an executive agency that is an actual or prospective offeror to perform the activity.

4. The head of any labor organization referred to in section 7103(a)(4) of title 5, United States Code, that includes within its membership officers or employees of an organization referred to in #3 above.

TIMELINE: DoN provided the FAIR Act data to OSD in June.  OSD conducted a review and held the package until after the November election, forwarding the data to OMB in mid December 2000. After OMB review, which by law could take up to 60 days, the data will be made available to Congress and the public.  This year, all indications are that OMB will expedite their review within a compressed timeframe and possibly release the information by the end of the year. "Interested parties", including prospective contractors, prospective government offerors, business or professional associations, and labor organizations, can challenge within the agency the omission or inclusion of any particular functions from the list. Challenges must be made to the concerned agency within 30 working days after publication of OMB’s Federal Register notice stating that the inventory is available. The agency deciding official must transmit written notice of the decision to the challenger within 28 working days of receiving the challenge. The Deputy Under Secretary of the Navy has been appointed as the Department of Navy's deciding official.  Notification/responses must include a discussion of the rationale for the decision and, if the decision is adverse, an explanation of the party's right to file an appeal.  Adverse decisions from the agency can be appealed within 10 working days after receipt of the written decision. Appeals are handled only within the agency, and cannot be appealed to the courts or the General Accounting Office (GAO).  The agency’s appellate deciding official has 10 working days from receipt of an appeal to send the appellant written notice of the decision, together with the supporting rationale.  The Secretary of the Navy will serve as the DoN's appellate deciding official.  Any changes made to the inventory as a result of a challenge must be made publicly available with notice published in the Federal Register.  Also, copies of such changes must be transmitted to OMB and to Congress.

**The DoD inventory includes over half a million civilian full-time employees performing a wide variety of commercial activities.  Additional Navy guidance providing more explicit directions on the implementation of the program is available on the FAIRNET website. OMB issued its guidance on implementation of the FAIR Act in Transmittal Memorandum 20 on June 24, 1999.  This memorandum is available at Volume 64 of the Federal Register, 33927, and on the Web at www.whitehouse.gov/OMB/circulars/index-procure.html. The FAIR ACT is applicable to all federal agencies, except: (1) the GAO; (2) government corporations or government controlled corporations as defined in 5 United States Code 103; (3) non-appropriated funds instrumentality as referred to in 5 United States Code 2105(c); and (4) certain depot-level maintenance and repair of the Department of Defense as defined in section 2460 of title 10, United States Code.

PROCESS: DoN policy requires challenges to include specific information in order to expedite responses within the limited, intense time frame mandated by law.  This includes:

· Name, address, and phone number of the challenge's author.

· Identification as to whether this challenge is one of omission or inclusion.

· Define how the author is an "interested party".

· Specify what function is being challenged.

· Specify at what location/installation this function is being challenged.

· Provide explanation/justification for the challenge. 

DoN will accept written challenges only through the US Mail or FAX (no phone calls or e-mails accepted) addressed to:




Department of the Navy and Marine Corps FAIR Act Challenges

Navy and Marine Corps Adjudication

#2 Navy Annex

Washington, DC  20380-0001

Fax number – (703) 695-8201

POINTS OF CONTACT:


Navy – Frank Sowa (N465)
             

703-601-1616


Marine Corps - Jerry Stark (I&L)


703-614-4760


Secretariat – CAPT Jackie Arrowood (DoNOMIT)
703-681-0478
