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DI GEST

1. Protest challenging a cost conparison conducted pursuant to Ofice
of

Management and Budget Circular No. A-76 is sustained, where in-house
estimate failed to include the full costs for a program manager and
ot her

key personnel positions required by the solicitation

2. Protest that agency inproperly disallowed a price reduction offered
by

the protester in its final proposal revision is sustained where the
solicitation contenplated the award of a fixed-price contract, and any
risks

associ ated with performance thus will be borne by the contractor, not
t he

gover nment .

3. Allegation that in perfornming a cost conparison pursuant to Ofice
of

Managenment and Budget Circular No. A-76, agency inproperly failed to
foll ow

the requirements for conparing a "best value" private-sector offer with
t he

government's Most Efficient O ganization/ Managenent Study (MEO is
sust ai ned, where the record shows that agency failed to determ ne

whet her

the MEO offered the sane | evel of performance or performance quality as
t he

"best val ue" private-sector offer.

DECI SI ON



Aber deen Techni cal Services (ATS) protests the decision of the

Depart ment of

the Arny, pursuant to O fice of Managenent and Budget (OwB) Circul ar
No.

A-76, that it would be nore econonical to nanage and operate base

i ndustria

operations in-house at the Aberdeen Proving G ound (APG, Maryl and,
rat her

than to contract for these services under request for proposals (RFP)
No.

DAADO5- 98- R- 0565. ATS chal | enges the cost conpari son on numerous

gr ounds,

arguing that the Arny failed to include all of the costs required for
i n-house performance in its estimte and nade i nproper upward

adj ustnents to

ATS's proposal. The protester also contends that the agency inproperly
failed to follow the requirenments contained in the Crcular and the
Revi sed

Suppl erent al Handbook (March 1996) for conparing a "best val ue”
private-sector offer with the governnent's Mst Efficient

Or gani zati on/ Managenent Study (MEO).

We sustain the protest.
Backgr ound

The Arny issued the RFP on August 4, 1998, as part of a cost conparison
pursuant to OVMB Circular No. A-76. Contracting O ficer (CO Statenent
at 1.

The RFP contenpl ated the award of a fixed-price contract. RFP sect.

L.7. The

services required under the RFP include |ogistics, operations and

mai nt enance, ri sk management, organizational support, and community and
famly activities. Id. sect. C-1.1. The RFP |listed nmanagenent,

techni cal, past

performance, and cost/price as evaluation areas. The RFP stated that

sel ection of a private sector proposal would be based on a "best val ue"
determ nation. 1d. sect. C5.4, at 1.

On Decenber 17, the governnent subnmitted its MEOto the CO on January
4,

1999, the agency received three proposals fromprivate-sector firns in
response to the RFP. CO Statement at 1. The Arny eval uated the
proposal s,

hel d di scussi ons, and received final proposal revisions fromthe two
offerors within the conpetitive range, including ATS. Based on the
results

of the final evaluation, ATS s proposal was sel ected as the "best

val ue"

of fer for purposes of the cost conparison. Agency Report (AR), tab 5,
Sour ce

Sel ection Authority, Cost/Technical Tradeoff Analysis,

at 5.

On May 27, the agency conducted a cost conparison between the
government's



MEO and ATS s proposal. The results of that cost conparison showed that
ATS' s proposal ($129,559,970) was | ess expensive than the government's
estimte ($130,062,726) to performthe services in-house. AR, exh. 13A
Cost

Conparison of In-House vs. Contract or | SSA Perfornance.

On June 3, the CO received a nenmorandum fromthe Departnment of Labor
(DAL,

instructing all federal contracting agencies to increase prevailing
heal th

and wel fare fringe benefits in accordance with the nethodol ogy
described in

t he menorandum AR, exh. 14A, Menorandum No. 192, from Deputy

Admi ni strator,

Wage Determination No. 94-2247 (Rev. 15) (May 24, 1999). In addition
t hree

enpl oyees and an enpl oyee association filed adm nistrative appeal s of
t he

tentative selection of ATS as a result of the cost conparison. ATS
itself

also filed an appeal, stating that in |ight of challenges it
anti ci pated

woul d be filed by non-prevailing parties, it believed that correction
of

certain alleged errors in the governnment cost estinmate would strengthen
its

position as the tentative awardee. AR, exh. 19, Letter from DynCorp
Technical Services to the CO1 (July 8, 1999).

On July 12, the agency convened an adm ni strative board to reviewthe
appeal s. The Arny al so requested that the Defense Contract Audit Agency
(DCAA) assist the board by reviewi ng the appeals and expressing an
opi ni on

wWith respect to the issues raised by the appellants. The board then
tenporarily suspended its review pendi ng DCAA' s assessnent of the
appeal s.

In response to the Arny's request, DCAA perforned an audit of the

i ssues

rai sed in the appeals and their inpact on the in-house estinmate and on
ATS' s

price.

On August 27, DCAA issued its report on the appeals. DCAA found that of
al

of the issues raised, four had nmerit, but only one of the four had a
significant inpact on the cost conparison. AR, exh. 34, DCAA Audit
Report

No. 6201-99C17900002, Aug. 27, 1999, at 2. Specifically, DCAA concl uded
t hat

an enpl oyee appeal regarding the rate ATS used to conpute health and
wel f are

benefits would result in an increase of approxi mately $925,516 to ATS' s
price (to reflect application of DOL's updated fringe benefits

determ nation). Id.

On August 31, follow ng issuance of DCAA' s report, the board reconvened
to



conplete its review and provide its findings to each appellant. The
ng;gd its findings and directed the COto correct certain errors in
ngt conparison formas identified in the appeals, and to recal cul ate
}E?house cost estimate accordingly. AR exh. 40, Administrative Appeals
Board Report to [Conmercial Activities] Manager, Sept. 1, 1999.

The CO states that all upheld appeal issues were inplenented as the
boar d

directed. CO Statement at 2. After the adjustnents were made in

accor dance

with the board's direction, ATS s price for purposes of the cost
conpari son

was $131, 183, 324, while the in-house cost estimte was $129, 401, 287, a
di fference of $1,782,037 in favor of in-house performance. AR, exh.
418B,

Cost Conparison of |In-House vs. Contract or |SSA Performance, Sept. 13,
1999. On September 14, the CO notified ATS of the results of the new
cost

conpari son. This protest foll owed.

The Sel ection Process under OVMB Circular No. A-76 and GAO s Revi ew

OMB Circular No. A-76 describes the executive branch's policy on the
operation of comercial activities that are incidental to the

per f ormance of

governmental functions. It outlines procedures for determ ning whether
commercial activities should be operated under contract by private
enterprise or in-house using governnent facilities and personnel

Circular No. A-76 and the Suppl enental Handbook set out the steps of

t he

cost conparison process. Supplenental Handbook, Part I, Ch. 3. First, a
performance work statenment (PWS) is drafted, which establishes

per f or mance

st andards and neasures commn to the MEO and the private-sector
offerors. In

that regard, the Suppl enental Handbook alerts agencies to the need to
ensure

that the PWS does not reduce conpetition. Id. para. C. Once the PWS has
been

established, the managenent study leading to the drafting of the MEO
can be

conducted, and the competition anong private-sector offerors can be

hel d.

The Suppl ement al Handbook was anended in 1996 to pernmit a "best value”
(t hat

is, a cost/technical tradeoff) approach in selecting the private-sector
proposal . See 61 Fed. Reg. 14,338, 14,339, 14,345 (1996). Once a "best
val ue" private-sector offer has been selected, the COis to subnmt to a
reviewi ng authority the governnent's MEO, which nust conply with the
technical requirenments of the solicitation. Supplenental Handbook, Part
I ’

Ch. 3, para. H.3.d. The review ng authority then eval uates the MEO and
assesses



whet her or not the sane |level of performance and performance quality
will be

achi eved under the in-house plan. [1] Id. The government then nmakes
changes

if necessary to ensure that the MEO neets the performance standards of
t he

sel ected private-sector offer, revises its in-house cost estimtes, and
submits the revised estimates to an "independent review officer" for
acceptance. |d. para. H 3.e. Finally, after these steps have been taken
to

ensure that the private-sector proposal and the MEO are conparable in
terms

of the performance standards, the CO opens the governnent's in-house
cost

estimate for conparison with the private-sector offeror's proposed
price.

Id. para. J.3; see also Federal Acquisition Regulation (FAR) sect.
7.306(Db).

Protest |ssues

ATS rai ses nunerous objections to the cost conpari son conducted here,
arguing that the Arnmy's cost estimate does not include the total cost
to the

governnent of in-house performance for certain key personnel, and that
t he

agency nmde inproper adjustnments to ATS s proposed price. For exanpl e,
ATS

argues that the Arny's MEO does not include the cost of a full-tine
proj ect

manager (PM, which ATS included in its proposal as, it contends, was
required by the RFP. In addition, ATS argues that the MEO i nproperly
omtted

the cost of other key personnel responsible for perform ng essentia
functions such as quality assurance/control, safety and health

oversi ght,

envi ronnental conpliance, procurenment, and project controls--all of
whi ch

ATS proposed as full-tine enployees in its proposal. ATS estimates that
t he

i mpact of these onissions alone would increase the cost of in-house
performance by nearly $11 nillion. [2] ATS further contends that the
Ar ny

i mproperly adjusted ATS's price upward to add back into its proposa
certain

"l apse rate" savings that ATS had deducted fromits final proposal. ATS
al so

argues that the agency inproperly failed to follow the requirenents
contained in OMB Circular No. A-76 and the Suppl enental Handbook for
conparing its "best value" proposal with the MEO

Di scussi on

Where, as here, an agency has conducted an A-76 conpetition, thus using
t he
procurenent systemto determ ne whether to contract out or perform work
i n-



house, our O fice will consider a protest alleging that the agency has
not

conplied with the applicable procedures in its selection process or has
conducted an evaluation that is inconsistent with the solicitation
criteria

or otherw se unreasonable. See Alltech, Inc., B-237980, Mar. 27, 1990,
90-1

CPD para. 335 at 3-4; Base Servs., Inc., B-235422, Aug. 30, 1989, 89-2
CPD para. 192

at 2. To succeed in its protest, a protester nust denonstrate not only
t hat

the agency failed to foll ow established procedures, but also that its
failure could have materially affected the outcome of the cost

conpari son.

Dyneteria, Inc., B-222581.3, Jan. 8, 1987, 87-1 CPD para. 30 at 2. This
is

consistent with our position that our Office will not sustain a protest
unl ess the protester denpnstrates a reasonable possibility that it was
prejudi ced by the agency's actions, that is, unless the protester
denonstrates that, but for the agency's actions, it would have had a
substanti al chance of receiving the award. MDonal d-Bradl ey, B-270126,
Feb.

8, 1996, 96-1 CPD para. 54 at 3; see Statistica, Inc. v. Christopher
102 F. 3d

1577, 1581 (Fed. Cir. 1996).

In this decision, we address certain issues raised by ATS which, when
consi dered together, clearly could have a material inmpact on the

out conme of

t he cost conparison. Those issues relate to the RFP's requirenent for
the PM

and ot her key personnel to be proposed on a full-tine basis; the
agency's

decision to add back into the protester's price ATS' s "l apse rate"
reducti on; and the agency's approach to conparing ATS s proposal wth
t he

MEO. As noted above, using the figures provided by ATS--and undi sputed
by

t he agency-- adjusting the MEO to reflect the key personnel positions
coul d

result in an upward adjustnent to the governnment's estimate of as nuch
as

$11 million, resulting in a total in-house estinmate as high as
$140, 401, 287.

In addition, restoring the "lapse rate" reduction in the protester's
fina

proposal results in a dowward adjustment to ATS's price of $[DELETED],
resulting in a total price of $130,070,543, a difference of nore than
$10

mllion in favor of contracting for the services based on these

adj ust nent s

al one. [3]

Program Manager and O her Key Personne

The agency does not dispute that the "performance-based requirenment”



i ncluded in section C of the RFP (essentially, the PWS) applied to the
MEO

as well as to private-sector offers. [4] The agency contends, however,
t hat ,

because the RFP contenplated a "performance-based" contract, it did not
require offerors to identify specific, full-time, key personnel

Heari ng

Transcript (Tr.) at 8-9. Rather, according to the agency, the RFP
nmerely

described required functions and left it up to the offerors to decide
how

those functions would be perfornmed. The Comercial Activities (CA)
manager,

who headed the team that prepared the PW5, explained at the hearing
convened

on this matter that with respect to several essential functions, "[the
team s] intent was never to have several individuals just working full-
time

on let's say, for exanple, quality assurance, quality control, [and]
safety.

And sone of the key positions that [are] part of this protest were
never

i ntended to be dedicated people.” Tr. at 10. This approach was
reflected in

the MEO. For exanple, the responsibility for perform ng environnenta
conpliance was added to the duties of an individual currently
responsi bl e

for "safety and health" at APG which the governnent considered to be a
"mul tidisciplinary” position. Tr. at 55. The agency took the sane
approach

with respect to other key personnel positions identified in the RFP
Specifically with respect to the PM position, the agency added project
managenment functions to the duties assigned to the Director of
Installation

Operations (10 ; further, the MEO included only 25 percent of the cost
of a

PM because, according to the CA Manager, "the [PM s] duties only
require

that many hours.” Id. at 16.

Section L of the RFP contained detailed instructions to offerors on how
to

prepare their proposals. Wth respect to key personnel, offerors were
required to:

Descri be by name and position title, those personnel that are

consi dered to

be key to this program Key personnel shall be dedicated to the

[ Perform ng

Activity (PA)] and are responsible for essential functions, including,
but

not limted to, project managenent, safety and health, environnenta
conpl i ance, procurement, quality assurance/control, and project
controls.

Provi de resunmes for each Key Personnel proposed to be dedicated to the
PA.



Letters of conm tnent and agreenments for Key Personnel to be
| ocated
full time at [Aberdeen Proving G ound] shall be included and signed by
each
of the proposed key personnel

RFP sect. L.2, vol. |--Managenment, tab 3: Key Personnel (enphasis
added) .

Wth respect to the PM position, the RFP stated as foll ows:

The PA shall provide an on-site [PM physically present during normal
operating hours. This individual shall be responsible for the overal
managenment and coordi nation of the Award and shall act as the centra
poi nt

of contact with the Governnent. The PA's [PM shall be avail able for

di scussion with the [contracting officer's representative (COR)] during
normal operating hours. When Award work is being perforned at tines

ot her

t han normal operating hours, an individual shall be designated by the
PA to

act for the [PM. Two weeks prior to the commencenent of work under the
provisions of this Award, the PA shall furnish to the COR, a copy of

t he PA

organi zati onal chart as proposed for the performance of this PBR The
PA

chart shall include nanes, addresses and tel ephone nunbers of the [PM
and

supervi sory and key managenent personnel who shall serve as a foca
poi nt

bet ween the PA and the Governnment to resolve problens and energency
situations. The PA shall keep this |ist updated and shall notify the
COR

i mediately, in witing, whenever changes are nade.

RFP sect. C.1.3.1.3, Project Manager and Key Personnel, sect. C-5.4, at
7.

The agency takes the position that this provision does not require a
full-time PM (or any other key person), but only calls for an

i ndi vidual to

be "on-site" to act as PM when needed. According to the agency,
requiring a

PMto be "on-site" should not be interpreted to nmean "full-tine." The
agency

expl ains that the MEO neets this requirement by providing that another
i ndividual (i.e, the Director of 10 will already be "on site,"” full-
time,

and will be available to performthe duties of a PMin addition to his
ot her

existing duties. CO Statenent at 3. The agency further states that the
responsibilities of the PMare "mnimal," and that many of the duties
of a

contractor PM would not be relevant if the work is retained in-house.
For

i nstance, there would not be a need for discussions between the PM and
a COR



concerning contract performance. In addition, if the services are

provi ded

i n-house, there would be little if any need for "coordi nation" of the
awar d.

The governnent thus included only 25 percent of the cost of a PMin its
MEQ,

because, according to the CA Manager, "the duties [of a PM only
require

that many hours." Tr. at 16. The agency further states that, if the RFP
wer e

interpreted as requiring a "full-time" PM the agency would "realign"

t he

MEO PM's responsibilities with other positions within the MEO so as to
elimnate the need to allocate any cost for a PM reducing the costs of
this

position for the governnent to zero.

To preserve the integrity of the cost conparison, private-sector

of ferors

and the government must conpete on the basis of the same scope of work
See

Suppl ement al Handbook, Part 1, Ch. 3, para. H 3.e. See also DynCorp, B-
233727. 2,

June 9, 1989, 89-1 CPD para. 543 at 4; Aspen Sys. Corp., B-228590, Feb
18,

1988, 88-1 CPD para. 166 at 3; EC Servs. Co., B-218202, May 23, 1985,
85-1 CPD

para. 594 at 3. As explained in greater detail below, we conclude that
t he Arny

did not nmeet this standard here.

Section L.2 of the RFP specifically |listed program nanagenent, safety
and

heal t h, environnental conpliance, procurenment, quality

assurance/ control,

and project controls, as "essential functions." The RFP further stated
t hat

essential functions are the responsibility of key personnel, and
required

t hat key personnel be "dedicated to the PA." [5] In our view, the RFP
t hus

not only required offerors to propose a separate individual, devoted
exclusively to carrying out the functions of PM but also required
dedi cated, full-tinme enployees to performthe other essential functions
listed in the RFP. We further find that the RFP required that key

per sonnel

such as the PM be |ocated "full-tine" at APG In this connection, the
agency concedes that the PMis a "key person,” who is to be "on site”
full-time. CO Statenment at 3. Further, with respect to the PM position
rather than having "mnimal responsibilities," as the agency suggests,
t he

RFP clearly required offerors to provide a PMresponsible for "the
over al

managenment and coordi nation of the Award" and to act as a single,
central

poi nt of contact with the government. RFP sect. C.1.3.1.3, Project
Manager and



Key Personnel, at C-5.4, at 7.

The Arny's argument that the PM position is irrelevant if performance
of the

services is retained "in-house" (because there would be no need for
coordi nati on or managenent functions) is unpersuasive. The RFP
specifically

listed program nanagenent as an essential function, and retaining the
services "in-house" neither immunizes the governnent from probl ens that
may

ari se during performance, nor reduces the risk of energencies, the
resol ution of which the PM (or other key personnel) is specifically
responsi ble for handling. See Aspen Sys. Corp., supra, at 3-4. The

over al

signi ficance of having a full-tinme, dedicated PMis further highlighted
by

the fact that the RFP required offerors to designate an individual to
act

for the PMto resolve performance problenms or handl e energenci es when
wor k

is perfornmed outside normal operating hours. Having such managenent and
coordi nation responsibilities, in our view, can hardly be considered
"mnimal" or as insignificant to the overall successful performance of
t he

contract as the agency suggests.

The source selection plan (SSP) provides further support for our
concl usi on

that the RFP contenplated that offerors would propose full-time PM and
ot her

key personnel, and that failure to do so could have resulted either in
severely downgradi ng the proposal or rejecting it as technically
unacceptable. [6] Specifically, with respect to key personnel in
gener al

eval uators were instructed to determne if the offeror's proposa
reflected

that responsibility and authority for commitnment of resources are

| ocated

on-site at APG SSP, Appendix 7, Management Evaluation Criteria, para.
[.1.1(d).

The SSP further instructed that in evaluating each offeror's managenent
organi zation, evaluators were to consider whether offerors included a
statement in their proposals that all key positions are |ocated at APG
and

that the personnel in those key positions are dedicated, full-tinme

enpl oyees. 1d. para. 1.1.1(c). In this connection, the source selection
eval uati on board (SSEB) Chairman testified that with respect to
per sonnel

the eval uators focused on whet her ATS proposed key personnel |ocated
full-time at APG and whether ATS had provided signed statenents from
key

personnel in that regard. Tr. at 108. The SSP's instructions to

eval uators

and the SSEB' s approach are thus consistent with our interpretation
that the

RFP called for offerors to propose full-tine key personnel responsible
for



performng the essential functions listed in the RFP

G ven the requirenent in the RFP for a dedicated PM and in |ight of

t he

RFP's specific designation of other essential functions as the

responsi bility of dedicated key personnel, we find the agency's
position

that the RFP did not require a dedicated full-time PMor any other key
enpl oyee, to be an unreasonable interpretation of the RFP. Moreover, we
find

that the RFP required that all key personnel be full-time enployees.
The

agency's solution, therefore, to sinply task several existing positions
with

the additional responsibilities the RFP assigns to a PM -thereby
elimnating

the PM position altogether--or conbining essential functions into

“mul tidisciplinary" positions, is sinply contrary to the terns of the
RFP.

Accordingly, we find reasonable ATS s interpretation that the RFP
required a

dedi cated, full-tinme PMand other key personnel to performthe
essenti al

functions listed in the RFP (e.g., safety and health, environnental
conpl i ance, procurenment, quality assurance/control and project
controls).

Further, in light of the Arnmy's explanation in response to ATS' s

prot est of

its actual intent with respect to the PM position--in particular, that
t he

PM s functions could either be perfornmed by another individual or

el i m nat ed

al together, and that the other essential functions could be conbined--
we

find that ATS was nisled to its conpetitive prejudice. See DynCorp

supr a,

at 7-8; Aspen Sys. Corp., supra, at 4. Essentially, ATS had to conply
with

performance requirenents that did not apply to the MEO. The severity of
t he

prejudice to ATS is evident froma conparison of ATS's estinmate of nore
t han

$11 mllion to reflect the tinme (and therefore the cost) of a full-tine
PM

and ot her key personnel, with the MEO including far fewer hours (and
therefore | ower costs) for those personnel

Lapse Rate

In its final proposal revision, ATS reduced its direct |abor costs to
reflect savings fromwhat the firmterned a "lapse rate.” In this
regard,

ATS explained in its final revised proposal as follows:

Net productive hours for non-exenpt personnel have been reduced by



application of a [DELETED] % | apse rate. This |apse rate reflects the
fact

that vacant positions are not filled instantly. There is normally sonme
period of time where a position is vacant and thus there are no wages
pai d

for that position during that period.

To obtain accurate |apse rates, ATS analyzed rates involving 12 sinilar
contracts over the | ast seven years--a total of 54 contract perfornmance
years. The average | apse experienced was [ DELETED] %

AR, exh. 12, ATS Vol une |V--Cost/Price Final Proposal--My 7, 1999

at 1V-4.0-1. Accordingly, inits final proposal revision, ATS reduced
its

costs to reflect a "lapse rate" of [DELETED] percent for the base and
option

periods. [7] Id.

In reviewi ng one of the enpl oyee appeal s that questioned ATS s "l apse
rate"

reducti on, DCAA found that the appeal did not warrant naking any

adj ust ment s

to ATS's final proposed price. Specifically, DCAA explained as follows:

The appellant cites no regul ati on or guidance that prohibits ATS from
including a | apse factor in its proposal. W discussed this issue with
t he

[Army Audit Agency (AAA)] and CA Cost Teamto determne if they were
awar e

of any regul ation or guidance relating to this issue. The AAA and CA
Cost

Team were not aware of any such regul ati on or gui dance. AAA stated that
[ Departnent of the Arny] PAM 5-20 costing procedures require that the
MEO

and thus the in-house cost estimate to cost all staffing for al

per formance

periods. Qur discussion with CA Cost Teamindicated that the MEO coul d
have

included a | apse factor for costing the in-house cost estimte but did
not .

Lacki ng any definitive regulation or guidance prohibiting ATS from
proposi ng

a |lapse factor, we do not consider the appellant's issue warrants an
adj ustnment to ATS' s BAFO.

AR, exh. 34, DCAA Audit Report No. 6201-99C17900002, Aug. 27, 1999, at
16.

DCAA' s assessnent notw thstandi ng, the board directed that ATS' s
proposed

costs be adjusted upward to add back into ATS s proposal the savings
from

the [ DELETED] percent | apse rate. The board's entire analysis of this
i ssue

stated as follows:



A review of the contractor's proposal describing the devel opnent of
their

net productive hours per year for hourly enployees included a

[ DELETED] %

reduction due to the | apse resulting fromvacancies and turnover. This
[ DELETED] % r eduction all ows the contractor to reduce their bid by
approxi mately [ DELETED] hours per hourly enpl oyee per year. The hours
wor ked

are the basis for the contractor's |abor costs and should reflect al

t he

hours to be charged to the contract effort. Make this adjustnent adding
back

t he [ DELETED] % where reduced and recal cul ate on the Cost Conpari son
Form

AR, exh. 40, Adm nistrative Appeals Board Report to CA Manager, Sept.
11

1999, at 3. Following the board's direction, the CO states that she
added

$[ DELETED] to ATS's proposal

The protester chall enges the agency's decision to add back into ATS' s
proposal the |apse rate reduction due to anticipated vacanci es and
attrition. In particular, the protester argues that nothing in the
costing

procedures or the Suppl enmental Handbook authorizes the agency to nake
such

an adjustnment to its fixed-priced proposal

In response to this protest issue, the agency has provided no evi dence
or

convi ncing argunment in support of its action. In particular, when asked
at

the hearing to explain the basis for the decision to add the | apse rate
anount back to ATS s proposal, the board Chairperson testified that
Il[i]t

seenmed to ne to be a ploy to arbitrarily reduce" ATS s total price, and
t hat

the reduction was not "on solid ground.” Tr. at 174-75. The Chairperson
further testified that he believed that in proposing the "l apse rate"
reducti on, ATS deviated from established costing procedures. In this
connection, the Chairperson testified that although he understood that
ATS

woul d be obligated to performall of the work required by the RFP, he
did

not "see how that's possible" given the "lapse rate" reduction. Tr. at
181-82. The Chairperson could, however, point to no procurenent |aw,
regul ation, Circular A-76, or the Supplenental Handbook provision that
prevented ATS from proposing the "l apse rate" reduction in its fina
revi sed

proposal . Tr. at 185.

The RFP anticipated award of a fixed-price contract, with offerors

pr oposi ng

a lunp-sum anount for each nmonth's work. As a result, an offeror's
deci si on

to reduce its final price, while it may raise concerns about the firns



under st andi ng, technical approach, or capability, could not properly

| ead

t he agency to adjust the price up again. Such an eval uat ed-cost

adj ust nment

may be appropriate under a cost-reinbursenent solicitation, but is

i nappropriate in the evaluation of proposals when a fixed-price
contract is

to be awarded, since the governnent's liability is fixed, and the risk
of

cost escalation is borne by the contractor. See Cardinal Scientific,

I nc.,

B- 270309, Feb. 12, 1996, 96-1 CPD para. 70 at 4. That is, under a
fixed-price

contract, as contenplated by the RFP here, the risks associated with
performance are to be borne by the contractor, not the governnent.
Harris

Corp., B-274566, B-274566.2, Nov. 27, 1996, 96-2 CPD para. 205 at 5. W
recogni ze that the fixed-price nature of the private-sector proposals
under

the RFP here differs fromthe MEOQ, whose in-house cost estimate is nore
akin

to a cost proposal in a cost-reinbursenent context. That is, even if

t he

expectation of vacancies (the prem se of the price reduction) were
found to

be unreasonabl e, ATS would still be permitted to reduce its price,

al t hough,

in a cost-rei nbursement context, and in the cal cul ation of MEO costs, a
correspondi ng cost reduction mght be rejected. While it nay have
appear ed

to the agency that ATS was thus benefiting froma flexibility denied

t he

MEO, that benefit corresponds to ATS s assunption of the risk inherent
in a

fixed-price contract.

Since the RFP contenpl ated the award of a fixed-price contract, and in
t he

absence of any persuasive argunent or rationale for its action, we
concl ude

that the Arny acted unreasonably in adding the "l apse rate" reduction
($[ DELETED] ) back into ATS' s price.

Suppl enent al Pr ot est

In a supplenmental protest, ATS argues that the agency inproperly failed
to

follow the requirenments contained in OVMB Circular No. A-76 and the
Suppl ement al Handbook for conparing its "best value" proposal with the
MEO.

In this connection, ATS argues that the agency erred by not ensuring

t hat

the MEO offered the sanme | evel of performance or performance quality as
ATS's "best value" offer. According to ATS, had the agency foll owed

t hese

requi renents, the Arnmy woul d have been required to make changes to the



government's MEO, resulting in significantly increasing the estimted
cost
of in-house performance over contracting out for these services.

The agency takes the position that the proposal eval uation team (PET)
t hat

eval uated the private-sector proposals reviewed the MEO and
consensus was

reached that the Governnent's proposal nmet the requirements of the

[ PVg],

and therefore offered the sane | evel of performance and performance
qual ity

of fered by ATS, the offeror selected to conpete against the Governnment
of fer." Supplenental CO Statenent at 1 (enphasis added). The agency
focuses

on the fact that the RFP stated that technical proposals would be

eval uat ed

on a pass/fail basis and that no additional nerit credit would be given
for

techni cal proposals exceeding the government's minimum requirenents.
The

agency's view thus seens to be that, since the technical factor covered
t he

performance standards in the RFP and the technical factor was eval uated
on a

pass/fail basis, rules governing "best value" procurenents do not apply
here. The SSEB Chairman explicitly stated, at the hearing conducted by
our

Ofice, that after selecting ATS s proposal, the evaluators did not
conpare

ATS s proposal to the MEO to determ ne whether the MEO offered the sane
| evel of performance or quality as ATS proposed. Tr. at 116-17. It is

t hus

undi sputed that the agency did not conpare ATS s proposal with the MEO
to

assess whether or not the sane |level of performance and performance
qual ity

wi || be achi eved under the in-house plan

a

Where a "best value" approach is taken in the evaluation of private-
sect or

offers, it is critical to the integrity of the A-76 process that the
agency

foll ow the procedures discussed earlier in this decision to ensure that
t he

MEO of fers the same performance | evel and quality proposed by the

sel ected

private-sector offer. "Best value" here neans sinply that the
solicitation

sets out evaluation criteria allowing a price/technical tradeoff, so

t hat

other than the I owpriced offer nmay be selected. If an agency fails to
conpare the performance and quality levels of the private-sector offer
and

the MEO and follow the A-76 procedures to correct any inequality in

t hat

regard, a private-sector offeror risks discovering that the technica



superiority that helps it win the private/private conpetition will,
because

of its higher price, cause it to | ose the public/private cost
conpari son.

Here, the RFP explicitly stated that selection of a private-sector
proposa

woul d be based on a "best value" determnination. RFP sect. C-5.4, at 1.
The RFP,

as noted above, |isted managenent, technical, past performance, and
cost/price as areas for evaluation. The agency is correct in pointing
out

that the technical area was to be evaluated on a pass/fail basis; it is
t hus

true that in the technical area proposals would be reviewed only to
determ ne whether they net the RFP's m ni num technical requirenents. |f
t hat

were the only nonprice evaluation factor, we would agree with the
agency

that no conparison between the perfornmance | evel and quality of ATS s
proposal and those of the MEO woul d be required. However, there were
ot her

nonprice factors, and they were not evaluated on a pass/fail basis.
Specifically, the RFP explained that the nanagenent and past

per f or mance

areas were of equal inportance, and when conbi ned were slightly nore

i nportant than the price area. The managenent area was to be eval uated
by

assigning adjectival ratings (unacceptable, acceptable, good, or
excel l ent),

and the past performance area was to evaluated for risk (high,
noderatel y

hi gh, noderate, noderately Iow, |low, or neutral).

We focus on the managenent area, since there offerors clearly could

i mprove

their ratings--and thus their chances of being selected for the
public-private cost conparison--by offering superior, even though nore
expensi ve, solutions. W note that the agency agrees that the
managenent

area was evaluated on a "best value" basis. Tr. at 103. The managenent
factor included, anpng other subfactors, namnagenent approach and key
personnel. According to the RFP, in order to earn a managenent rating
of

"good," which is the rating that ATS' s proposal was assigned, a
proposal had

to meet the follow ng standard

When the solicitation requirements are addressed and the proposa

of fers

some advant ages, sone innovation, above average personnel, or overal
t hor ough under standi ng and good approach; and are coupled with bel ow
aver age

ri sks and/ or manageabl e di sadvant ages.

RFP sect. M Rating Methodol ogy for Eval uation Area |



In the selection of the private-sector proposal that would conpete with
t he

MEO in the final cost conparison, the agency conducted a

pricel/technica

tradeoff. In that analysis, the agency determ ned that the ATS
proposal 's

"good" nmnagenent rating and "noderately |low risk" past performance

rating

made it equal to the other private-sector proposal's "excellent"
managenent

rating and "noderate risk" past performance rating, so that the | ower
price

of ATS' s proposal becane the deciding factor. AR, tab 5, Source

Sel ection

Aut hority, Cost/Technical Tradeoff Analysis, at 2. While ATS s | ower
price

pl ayed a key role, its selection was also prem sed on its "good"
managemnent

score--a score presumably justified by the evaluators' conclusion that
its

proposal offered the agency advantages, innovation, above-average
per sonnel

or an overall thorough understandi ng and good approach

In these circunstances, we believe that the agency was required to
conpare

the proposed performance | evel and quality, including in the managenent
area, in ATS s proposal and in the MEO to be sure that they were
conpar abl e.

Suppl ement al Handbook, Part |, para. H 3.d. The npst obvious area that
needed

conparative analysis was ATS' s offer to provide full-tine key
personnel, in

contrast to the MEO s reliance on shared-tine ("nultidisciplinary")

enpl oyees, as di scussed above. Yet, while the agency nmkes reference in
its

written subm ssions to our Office to having ensured that the MEO and
ATS

were offering the sane | evel of performance, see, e.g., Supplenmental CO
Statenent at 2, that appears to be in the context of its view that "the
Governnent's proposal net the requirenments of the [PWS], and therefore
of fered the sane | evel of performance and performance quality offered
by

ATS." Supplenmental CO Statenent at 1. In our view, the agency's
concl usi on

that the MEO net the mni num RFP requirenents has no bearing on the

question

of whet her the MEO was premi sed on the sane | evel of performance and
quality

as ATS's proposal. The record does not indicate that the agency
properly

addressed that question, as required by Circular A-76. Because of the
risk

that the cost conparison was skewed due to unequal |evels of

per formance or

quality, the Army's failure to follow the A-76 procedures prejudiced
ATS.



Accordingly, we sustain the protest on this basis as well
Recommendat i on

G ven our conclusion that the in-house cost estinmate inproperly omts
t he

full costs associated with the key personnel called for by the RFP, we
recommend that the Arny's costs for these positions be cal cul ated,
docunented, and included in the estimate. Wth respect to the "l apse
rate"

i ssue, we recommend that the Army deduct ATS s proposed reduction

($[ DELETED]) fromits price for purposes of the cost conparison. In
addition, we recomend that the agency follow the requirenents in the
Circular and the Suppl enental Handbook for conparing a "best val ue"
private-sector offer with the MEO and, if necessary, adjust the MEO to
mat ch

the performance | evel and quality offered by ATS s "best val ue"
proposal

i ncludi ng its managenent proposal. The agency shoul d then conduct a new
cost

conparison in accordance with this decision. See Suppl emental Handbook
Par t

I, para. J.3; FAR sect. 7.306(h).

We recognize that the Arnmy's position in response to the protest is
that it

did not intend to require that offerors include full-tine, dedicated
personnel in their proposals. If that renmains the Army's position, we
recommend that it issue a revised RFP accurately reflecting its

i ntention

and reopen the conpetition anong the private-sector offerors on the
basi s of

the revised RFP, after which it should conduct a new cost conparison
bet ween

the successful private-sector offer and the MEQO

We al so recommend that the protester be reinmbursed the reasonabl e costs
of

filing and pursuing the protest, including attorneys' fees. 4 C.F.R
sect. 21.8(d)(1) (1999). The protester's certified claimfor costs,
detailing

the tine spent and costs incurred, nust be submitted to the agency

wi thin 60

days of receiving this decision. 4 CF.R sect. 21.8(f)(1).

The protest is sustained.

Comptrol l er Cenera
of the United States

Not es

1. As we have previously noted, while the Suppl emental Handbook does
not

explicitly require that the reviewi ng authority docunent the assessnent
of

whet her the same | evel of performance and performance quality will be



achi eved i n-house, we believe that the reviewing authority's decision
shoul d

be docunented contenporaneously with that decision. See NW, Inc.

Phar mChem

Labs., Inc., B-280988, B-280988.2, Dec. 17, 1998, 98-2 CPD para. 158 at
5 n. 3.

2. According to ATS, the inpact of the correction as a result of the
exclusion fromthe MEO of a full-time PMis to increase the
government's

estimte by as nuch as $936,323. In addition, according to ATS' s

cal cul ati ons, the inpact of correcting the MEO to include quality
assurance

staff (an increase of between $1, 467, 459 and $4, 150, 185, dependi ng on
t he

preci se nunber of staff added), and other key personnel costs

(%1, 859, 716),

could increase the governnent's estimate by as nmuch as $6, 009, 901, for
a

grand total increase to the MEO of nore than $11 mllion ($936, 323 +
$4, 150, 185 + $6, 009, 901) for these key personnel costs al one. Protest,
Sept .

24, 1999, at 3-7. The agency does not take issue with or otherw se

di sput e

any of the protester's calcul ations.

3. ATS also argues that the MEO significantly overestimated one-tine
conversion costs (related to health benefits, real property

i nventory/inspection, relocation of personnel, retraining, severance,
and

unenpl oynment benefits). According to ATS the agency overestimated these
costs by approximately $7 mllion. The protester also nmaintains that

t he

Arny inproperly adjusted ATS's proposal upward to reflect DOL's revised
health and wel fare benefit rate. In view of our conclusion and
reconmendati on based on consi deration of the key personnel and | apse
rate

i ssues,

we need not address these other issues.

4. Indeed, since the performance requirenments set out in section C of
Egg woul d apply to both the selected private-sector offer and the MEQ
:gguirenEnts consistently used the term"Perfornm ng Activity," instead
E)fcontractor." See RFP sect. C-5.4, at 1.

5. Webster's Ninth New Col |l egiate Dictionary (1988) defines the term
"dedi cated" as a person "devoted to a cause, ideal or purpose,"” or an
i ndi vidual "given over to a particular purpose." This definition
conports

wi th our understanding of the termin the RFP to require the

i ndividuals to

be exclusively devoted to the work at issue. Accordingly, we fail to
see,



and the agency has provided no convincing argunent, how either the MEO
or a

private-sector offeror could be permtted to propose key personnel who
woul d

spend a significant part of their tinme on other projects.

6. Key personnel was to be evaluated within the nmanagenent area. RFP
sect. M at
1-2.

7. W note that there is disagreenment in the record as to the actual
anmount

of the "l apse rate" reduction. According to the agency, the "l apse
rate"

reducti on added back into ATS's proposal was $[ DELETED]. CO St at enent
at 11.

According to ATS's cal cul ati on, however, the correct figure should be
$[ DELETED] . Protester's Comments, Dec. 17, 1999, at 3 n.1. The

di fference

bet ween t hese anpunts, however, is immterial to this decision.



